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1. Summary 
 
1.1 The proposed new criminal offence of possessing non-photographic 

visual depictions of child sexual abuse is worthy of support. As 
enforcement of existing laws proscribing photographic and computer 
generated images take effect, and public knowledge and condemnation 
of such photographs and pseudo-photographs entrenches, those who 
wish to view images of child sexual abuse are likely to find new ways 
to pursue such interests. Accordingly, law enforcement must keep 
pace with technological advances and must take all appropriate steps 
to proscribe images and depictions of child sexual abuse. 

 
1.2 Nonetheless, any proposed legislation must ensure that it targets only 

that material at which it is aimed. The current proposal is likely to 
capture a much wider range of images and depictions than is the 
intention. This is especially the case when dealing with artefacts and 
drawings which may have been made many years ago, even hundreds 
of years ago. Accordingly, it is recommended that a ‘public good’ test 
is introduced to ensure that material of historical and artistic merit is 
clearly excluded.  

 
2. Why Act?  

In the absence of research into the effects of these images on offenders and 
the general public, do you think the proposal to make it illegal to possess the 
material described in this consultation is nevertheless justified?  

 
2.1 Yes, but subject to the comments below regarding the need for a 

‘public good’ defence (para 6.4).  
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2.2 Lack of evidence  
 
2.2.1. The Consultation asks whether it is appropriate to act in the absence 

of any specific research carried out ascertaining a direct link between 
the possession of these images and an increased risk of sexual 
offending against children (p 6). In some ways, asking such a question 
reinforces an assumption that such research could ever be conducted 
and would produce reliable results, which is extremely unlikely. This is 
for two main reasons.  

 
2.2.2 First, such research could not, and should not, be conducted as it 

would be unethical and potentially dangerous since it would mean 
exposing individuals to potentially harmful material with a risk of harm 
to children.  

 
2.2.3 Secondly, the focus on ‘direct links’, or direct harm, is perhaps 

misconceived since human behaviour is not so reducible to only one 
influence (ie child abuse images), but is a result of many different 
factors. This is not to say that possessing child abuse images, for 
example, does not have an effect, but it is unlikely ever to be the sole 
cause of sexual offending against children. Thus, it is highly unlikely 
that research could ever prove a direct link of harm between the 
material under consideration and offending behaviour.  

 
2.3 ‘Unacceptable risk of harm’ 
 
2.3.1 It is perhaps more appropriate to focus on the idea that there are acts 

which do not cause harm in themselves, but rather create an 
unacceptable risk of harm.1 The images and depictions under 
consideration in this Consultation may not cause direct harm in 
themselves (though they will when they are drawn from actual 
instances of abuse). However, the user or possessor does not 
necessarily know whether the material is produced as a result of actual 
abuse or not, and therefore there is clearly a risk that harm occurred.  

 
2.3.2 The question then becomes whether it is justifiable to criminalise this 

risk and there is a good argument that it is so justified. This is because 
there is no social value to be protected in the production of child abuse 
material and the individual does have another avenue for their 
interests, namely written material which is not included within this 
proposal. Further, the possessor of such material is creating a market 
and demand for such images and depictions, a market which generally 
results in the abuse of children.  

 
2.3.3 Accordingly, the possessor of non-photographic visual depictions of 

child sexual abuse is running an unacceptable risk of harm to children 
that may legitimately be criminalised, as there is no social value in 
such material and the individual remains able to pursue their interest 
in other ways not proscribed. 
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3. Options:  
Which of the options do you prefer? 

 
3.1 Option 2 – stand alone offence. 
 
4. Defences 

Do you think the defences will adequately cover all those instances 
that need to be excluded from criminalisation? 

 
4.1 No. The Consultation states that one of the ‘legitimate’ reasons for 

holding such material would be ‘holding collections for national 
historical archives’. The ‘legitimate reason’ defence is not as clear as is 
being made out and tends to be quite elusive in practice, especially 
regarding issues such as ‘genuine research’. It is essential that works 
in historical archives are excluded from this offence, hence the 
suggested need for a ‘public good’ defence (para 6.4 below).  

 
5. Material 

Do you think that it is appropriate that a new offence should cover the 
sort of material described? 

 
5.1 Yes. Genuine non-photographic visual depictions of child abuse created 

for sexual purposes, whether computer generated, drawings or actual 
representations of abuse, are harmful to the extent that they create an 
unacceptable risk of harm to children and legitimise the sexualisation 
of children (as above).  

 
6. Content 

Do you feel that the thresholds we have suggested are workable and 
will capture images at the right level of seriousness? 

 
6.1 No, particularly regarding the pornography threshold.  
 
6.2 The Consultation states that it is not the Government’s intention to 

criminalise legitimate works of art, literature and science or historically 
important articles or images (p 8) and that the ‘pornography’ threshold 
will be the means used to exclude such legitimate images from the 
scope of the measures. However, no definition of what will constitute 
‘pornographic’ is offered. ‘Pornography’ and ‘pornographic’ are 
notoriously opaque concepts and a clear definition will be required.  

 
6.3 The definition for ‘pornographic’ used in the ‘Extreme Pornography’ 

Summary of Responses and Next Steps is that the material has been 
‘solely or primarily produced for the purpose of sexual arousal’ and 
that the test is objective.2 There would be difficulties in applying such 
a test, and indeed almost any test of ‘pornographic’, to many, 
particularly historical, examples of non-photographic visual depictions 
of child sexual abuse. Material which was produced many years ago, 
even hundreds of years ago, will fall within the thresholds of this 
possible offence. It will be almost impossible to discern whether such 
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material was produced solely or primarily for the purposes of sexual 
arousal: since discerning such aims relies in part on the cultural 
context in which the producer is operating, which is very difficult to 
fully comprehend years later. Further, it may well be that there is 
historical material that was indeed produced for what were 
pornographic purposes, but society now deems such material to have 
historical and cultural value. Such material should not come within the 
scope of this offence.  

 
6.4 Need for a ‘public good’ defence 
 
6.4.1 Accordingly, a ‘public good’ defence should be included which would 

ensure that historical material which was produced for ‘pornographic’ 
purposes, but which now has historical, cultural and/or artistic merit is 
not included within the offence.  

 
6.5 Further, including such a defence will help to demonstrate that the 

Government does not intend to bring historical and artistic material 
within the scope of these measures. There is a considerable public 
consensus on the current criminal laws proscribing child pornography. 
It is essential that such consensus is not challenged by new measures, 
the legitimacy or scope of which is questioned. Including a public good 
defence should help to convince the public that this measure is only 
aimed at depictions of child sexual abuse which are closely akin to 
photographs and pseudo-photographs in terms of their purpose, 
intention and the market at which they are aimed.3  

 
7. Penalties 

Do you believe the maximum penalty of three years’ imprisonment for 
possession is appropriate? 

 
7.1 Yes.  
 
 
Clare McGlynn 
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1  Such harms are often referred to as ‘remote harms’, see: Andrew von Hirsch, ‘Extending the 
Harm Principle: ‘remote’ harms and fair imputation’, in Simester and Smith (eds), Harm and Culpability 
(Clarendon Press, Oxford, 1996). For an argument for criminalising prostitute-use as a ‘remote harm’, see 
Michelle Madden Dempsey, ‘Rethinking Wolfenden: Prostitute-use, criminal law and remote harm’ [2005] 
Criminal Law Review 444. 
2  Home Office, Consultation on the Possession of Extreme Pornographic Material – summary of 
responses and next steps (Home Office: London, 2006), Part II, paras 8-9. 
3  This requirement for a public good defence has also been made in relation to the proposal to 
criminalise the possession of extreme pornography, see: Clare McGlynn and Erika Rackley, ‘Striking a 
Balance: arguments for the criminal regulation of extreme pornography’, [2007] Sept Criminal Law 
Review. 


