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What is the Human Rights Act and why is everyone talking about it? 
The Human Rights Act (HRA) is a fairly simple piece of law. It was passed in 1998 and at the time 
was tasked with ‘bringing rights home’. One of its key provisions requires UK courts to ‘take into 
account’ the judgments of the European Court of Human Rights (ECtHR). The UK government has 
promised to reform the Act. Importantly, the European Convention on Human Rights (ECHR) sits 
separately to the EU. 
 
Who is bound by the ECHR? Isn’t everyone required to respect the human rights of others? 
The ECHR is concerned with human rights violations by the state, so the basic position under the 
HRA is that private individuals have no duty to respect the ECHR. Only public authorities are bound. 
But the HRA’s concept of a public authority was intended to be fairly expansive, and includes public 
bodies (the NHS, government departments etc) as well as private bodies who perform public 
functions (e.g. private care home operators who provide residential care services to publicly-funded 
residents). The courts are also public authorities, so they must obey the ECHR as well. This duty 
applies to them even when they hear disputes between private litigants, which can sometimes involve 
them developing the law in a ECHR-compatible way so that one private litigant can enforce their 
ECHR rights indirectly against the other. Overall, the courts’ treatment of the public authority concept 
has been restrictive and unclear, generating considerable academic attention and criticism. 
 
The Conservatives have promised to 'break the formal link between British courts and the 
European Court of Human Rights': what is the current connection between the two? Are 
British courts bound by the HRA to follow judgments of the ECtHR? 
Under s2 of the HRA the courts must take account of case-law of the ECtHR. So they could take 
account of it but not decide a case in the same way as the ECtHR has. However, it was decided in a 
case called Ullah that the British courts would follow any ‘clear and constant’ case-law of the ECtHR.  
Even though judges recently have found various reasons not to follow its case-law, the Conservative 
government still considers that the British courts have been too slavish towards the case-law of the 
ECtHR. 
 
Can unelected judges use human rights to overrule parliament? 
Even where a UK court concludes that an aspect of UK law is in conflict with the ECHR, it enjoys no 
US Constitution-style power to ‘strike down’ legislation. If a domestic court cannot read legislation in a 
manner which is Convention-compatible a notification known as a ‘Declaration of Incompatibility’ will 
result. Around 20 such declarations have been made since the HRA’s introduction and the 
Government and Parliament are able to ignore declarations and maintain legislation that is 
incompatible with the ECHR. For example, successive Governments have chosen not to act upon a 
Declaration of Incompatibility on the issue of prisoner voting that was issued almost a decade ago. 
 
I remember a deportation that was prevented because of a cat… It seems like human rights 
protect almost anything to do with private and home life. Is this true? 
Although it’s a good story, the claim about the cat was widely dismissed as false by senior judges. 
Article 8 of the HRA states that: “Everyone has the right to respect for his private and family life, his 
home and his correspondence”. This has been one of the most used rights, relied on in many 
different cases, though the courts do not always find that it gives the protection sought. Complaints 
that human rights have gone too far are most often made in cases concerning Article 8 because of its 
uniquely broad scope.  
 
Other human rights protect particular aspects or interests we have, for example: to speak freely; to 
hold political opinions; and the right to a fair trial. But Article 8 does not protect a single aspect of our 
lives. Rather, it protects all the choices that make us the unique person we are; how to live our life, 
who to love, where to live, and when to die. But, while Article 8 might look expansive there are 
limitations on it. For example, its protection is limited by the rights and interests of others. Article 8 
also has to be balanced against factors such as: national security, public safety, or the economic 
wellbeing of the country. The courts balance the importance of these against the individual’s private 
and family life in deciding whether to allow a claim. 
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Does the UK get ‘singled-out’ by the ECtHR? How many cases does it lose? 
There are many misconceptions regarding the number of UK cases that reach and are lost at the 
ECtHR. The Sun, for example, has reported that the UK loses to applicants in 3 out of 5 cases, whilst 
the Daily Mail puts the UK’s loss rate at 3 out of 4 cases. Such reporting, however, involves a 
misreading of the statistics by ignoring the large number of cases rejected by the ECtHR as 
inadmissible. When these are taken into account, the percentage of cases lost by the UK between 1959 
and 2014 stands at 1.32% (or about 1 in every 100 claims). 
 
Why should ‘undeserving’ people such as criminals or prisoners benefit from the HRA? 
Fyodor Dostoyevsky said: “The degree of civilisation in a society is revealed by entering its prisons.” 
Human rights are not earned. This is the difference between a right and a privilege. The HRA reflects 
the dignity of an individual, regardless of what this individual has done, requiring the state to provide 
every person with a level of protection. This is very much in keeping with the beliefs that underpin the 
British criminal justice system such as: the right to a fair trial; that the judge must be impartial; and that 
evidence obtained under torture is inadmissible.   
 
I've heard that the HRA has been applied to the actions of British forces in Iraq and Afghanistan 
and that it threatens the ability of our military to do its job properly. Is this really true?   
It is true that the HRA has applied to the actions of British forces in exceptional circumstances in Iraq 
and Afghanistan. However, the HRA has not operated to compromise British military effectiveness 
abroad. Families of British soldiers have benefited from the protection of the HRA, providing a potential 
avenue for holding the Ministry of Defence accountable for fatal injuries suffered by servicemen and 
women as a result of inadequate equipment on the battlefield. The rights afforded to Iraqi and Afghan 
citizens against the British forces under the HRA are limited.  
 
The ECHR – which the HRA implements – required British armed forces during their occupation of Iraq 
to ensure that investigations into deaths of Iraqi citizens by British soldiers were independent of the 
military chain of command to avoid (the appearance of) bias.  The ECHR relied on the law of 
international armed conflict (and not peacetime human rights standards) in order to determine when it 
was legal or illegal to detain an Iraqi citizen during international armed conflict (Hassan v United 
Kingdom). The HRA ensures that the British armed forces uphold their international obligations and 
therefore contributes to the legitimacy of British military operations abroad. 
 
Given the devolution settlements, is the new Bill of Rights really going to be 'British' or might it 
only apply in England?  Might we see a postcode lottery of human rights protection in the UK? 
There is a convention under the devolution settlements in Wales, Scotland and Northern Ireland, that 
the Westminster government will not normally legislate on devolved matters without the consent of the 
relevant devolved administration. This expectation that Westminster will seek the consent of a devolved 
legislature before legislating is not enforceable as a matter of law, but acting contrary to it could be 
labelled “unconstitutional”, and would consequently risk undermining the relationship between the 
constituent parts of the UK. There has been opposition voiced by the devolved administrations, and this 
could result in a patchwork of protections across the UK. 
 
What are the implications of the Northern Ireland peace process and devolution settlement for 
the promised repeal of the HRA? 
The Good Friday Agreement (the Northern Ireland peace deal) envisaged that the authority of the 
Northern Ireland Assembly to legislate would be tied to the ECHR. The HRA in combination with the 
Northern Ireland Act 1998, currently uphold these aspects of the Agreement. While the Northern Ireland 
Assembly can legislate to increase rights protections within Northern Ireland’s law it cannot breach the 
minimum standard of the incorporated European Convention rights. Due to the devolution settlement 
and the nature of the Good Friday Agreement as an international treaty, the options for reform are very 
limited. Northern Ireland would probably need a separate treatment to the rest of the UK under any 
reforms.  
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Thom Brooks is professor of law and government with expertise in immigration law and 
sentencing policy.  

 

Benedict Douglas is a lecturer in law with expertise in the moral basis for the domestic 
application of human rights law. 

 

Helen Fenwick is a professor in law with expertise in counter-terrorism and judicial 
reasoning under the Human Rights Act. 

 

Alan Greene is a lecturer in law with expertise in counter-terrorism, emergencies and the 
European Convention on Human Rights. 

 

Ian Leigh is a professor in law with expertise in national security, human rights and 
religious liberty and other topics. 

 

Roger Masterman is a professor in law with expertise predominantly in constitutional law 
and reform, particularly in the Human Rights Act and the doctrine of the separation of 
powers. 

 

Aoife O'Donoghue is a senior lecturer in law with expertise in public international law with 
a specific interest in global governance. 

 

Gavin Phillipson is a professor in law with expertise in European and UK human rights 
law, especially freedom of expression. 

 

Ben Warwick is a graduate teaching assistant with expertise in socio-economic rights in 
international contexts. 

 

Se-shauna Wheatle is a research associate in law with expertise in comparative human 
rights law and common law rights and other topics. 

 

Alexander Williams is a lecturer in law with expertise in the public-private divide, with an 
emphasis on the Human Rights Act, and the horizontal effect of constitutional rights.  
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Durham Law School has extensive expertise on the Human 
Rights Act, with some eleven researchers having written about 
the prospect of changes to the legislation, and many others 
having an interest in the use of the Act in certain contexts (such 
as medical law, criminal justice, property, employment law, sexual 

violence, religion, and counter-terrorism). 
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