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LANDGERICHT COLOGNE 
 

JUDGMENT 
 

 

7 May 2012 – Docket no. 151 Ns 169/11 – final  

 

 

(...) 

 

The prosecution appeal against the judgment of the Amtsgericht Cologne of 21 September 2011 is 

dismissed.  

 

The costs of the proceedings and the necessary expenses of the defendant shall be borne by public 

funds. 

 

 

 

Grounds: 

 

 

I. 

 

The prosecution service Cologne charged the defendant with causing bodily harm to another person 

by using a dangerous instrument on 4 November 2010, in Cologne (ss. 223(1), 224(1) No. 2, 2
nd

 

alternative of the German Criminal Code (StGB)). 

 

The defendant performed a circumcision on the then 4-year-old K1, in his medical practice in 

Cologne on 4 November 2010. He used a scalpel and K1 was under local anaesthesia. There was no 

medical indication for the procedure which was requested by the parents of K1. He sutured the 

wound using four stitches and visited J at home for aftercare in the evening of the same day. On 6 

November 2010 the child was brought by his mother to the children’s A & E department of the 

University Hospital Cologne because of secondary bleeding, which was treated there. 

 

The Amtsgericht Cologne acquitted the defendant in its judgment of 21 September 2011 (docket no. 

528 Ds 30/11) and ordered that costs and expenses be borne by public funds. The prosecution 

appealed against this judgment in due form and in time. The appeal fails.  

 

II.  

 

The facts underlying the accusation by the prosecution could be proved during the hearing. The 

defendant admitted the facts unreservedly. The chamber finds additionally that the family of the 

child are adherents of the Islamic faith. The defendant performed the circumcision at the request of 

the parents for religious reasons. An expert report initiated by the chamber proves that the operation 

was done correctly and according to current medical standards; there was no violation legis artis. 

Furthermore, according to the expert, circumcisions are not necessary for health care reasons, at 

least not in Western Europe. 
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III. 

 

 

The defendant had to be acquitted on grounds of law. 

 

The objective criteria of s 223(1) StGB are met. The criteria of s 224 (1) No. 2, 2
nd

 alternative StGB 

are not fulfilled. A scalpel is not a dangerous instrument within the meaning of the section if it is 

used with the necessary and proper skill of a doctor, as happened in this case (cf. BGH NJW 1978, 

1206; NStZ 1987, 174).  

 

"Social adequacy" does not prevent a circumcision performed for religious reasons on a boy unable 

to consent, yet based on the consent of his parents, by a doctor in proper fashion, from fulfilling the 

elements of the offence. The argument of the opposing view developed by Exner (Sozialadäquanz 

im Strafrecht - Zur Knabenbeschneidung, Berlin 2011, especially page 189 f.) is not convincing. 

Following this view, the parents and the circumciser, according to that view, are not excused by s 17 

StGB. Neither is the request of the parents capable of justifying the act, since the right of the parents 

to raise their child in their religious faith does not take precedence over the right of the child to 

bodily integrity and self-determination. Consequently, the parental consent to the circumcision is 

considered to be inconsistent with the well-being of the child. This view nevertheless states that the 

procedure which cannot be excused and conflicts with the child's well-being is seen as socially 

inconspicuous, generally accepted and historically approved and therefore not subject to the formal 

stigma of the criminal law.  

 

The correct view is that next to the conduct fulfilling the elements of actus reus and mens rea, the 

element of social adequacy has no independent significance. On the contrary, the social adequacy of 

certain behaviour is merely the reverse of the fact that a judgment of legal disapproval cannot be 

reached. The purpose of social adequacy is not to countermand an existing judgment of disapproval 

(compare Freund in: Münchener Kommentar zum StGB, 2
nd

 edition, Vor §§ 13 ff. Rn. 159; with the 

same result: Fischer, StGB, 59
th

 edition, § 223 Rn. 6 c, of a different opinion until the 55
th

 edition, § 

223 Rnr. 6 b; following the present view see furthermore: Herzberg, JZ 2009, 332 ff.; id., 

Medizinrecht 2012, 169 ff.; Putzke NJW 2008, 1568 ff.; Jerouschek NStZ 2008, 313 ff.; also of a 

different opinion: Rohe JZ 2007, 801, 802 and Schwarz JZ 2008, 1125 ff.). 

 

The act of the defendant was not justified by consent, either. Consent by the four-year-old was not 

given and could not be given due to a lack of intellectual maturity. The consent of the parents was 

given, but could not justify the infliction of bodily harm. 

 

According to s 1627 1
st
 sentence of the German Civil Code (BGB), the right of care covers only 

educational measures which are in the best interests of the child. According to the prevailing 

opinion within academic commentary (cf. Schlehofer in: Münchener Kommentar zum StGB, 2
nd

 

edition, Vor §§ 32 ff. Rn. 43; Lenckner/Sternberg-Lieben in: Schönke/Schröder, StGB, 28
th

 edition, 

Vor §§ 32 ff. Rn. 41; Jerouschek NStZ 2008, 313, 319; arguably also: Exner, ibid.; Herzberg, ibid.; 

Putzke, ibid.) the circumcision of a boy unable to consent to the operation is not in accordance with 

the best interests of the child even for the purposes of avoiding a possible exclusion from their 

religious community and the parental right of education. The fundamental rights of the parents in 

Art. 4(1) and Art. 6(2) of the Basic Law (GG) are restricted by the fundamental right of the child to 

bodily integrity and self-determination in Art. 2(1) and (2) 1
st
 sentence GG. This outcome may 

already follow from Art. 140 GG in conjunction with Art. 136(1) of the Weimar Constitution which 

states that civil and political rights shall not be restricted by the exercise of religious freedom (in 

this sense: Herzberg JZ 2009, 332, 337; id., Medizinrecht 2012, 169, 173). In any case, Art. 2(2) 1
st
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sentence GG is an immanent constitutional barrier to the fundamental right of the parents. The 

principle of proportionality must be taken into account when striking the balance between these 

rights. The infringement of the bodily integrity caused by a circumcision for purposes of religious 

education is unreasonable in the sense of proportionality, even if necessary to that end, because of 

the value judgment expressed in s 1631(2) 1
st
 sentence BGB. Moreover, the circumcision changes 

the child's body permanently and irreparably. This change runs contrary to the interests of the child 

in deciding his religious affiliation independently later in life. On the other hand, the parental right 

of education is not unacceptably diminished by requiring them to wait until their son is able to make 

the decision himself whether to have a circumcision as a visible sign of his affiliation to Islam (see 

for more details: Schlehofer ibid.; with a different opinion Fischer, 59
th

 edition, § 223 Rn. 6 c; 

similarly probably also: OLG Frankfurt NJW 2007, 3580; OVG Lüneburg NJW 2003, 3290; LG 

Frankenthal Medizinrecht 2005, 243, 244; also Rohe JZ 2007, 801, 802, all without any detailed 

discussion). Schwarz (JZ 2008, 1125, 1128) argues that the consent serves as a justification taking 

constitutional criteria into consideration. However, he focuses only on the parental rights in Art. 4 

and 6 GG, thus ignoring the rights of the child in Art. 2 GG. His view is therefore unconvincing for 

that reason alone.  

 

The defendant did, however, act because of an unavoidable mistake of law and therefore without 

guilt (s 17 1
st
 sentence StGB). 

 

During the trial the defendant stated credibly that he subjectively acted with a clear conscience. He 

firmly believed that as a devout Muslim and trained doctor he was allowed to perform the 

circumcision of the boy for religious reasons in accordance with the wishes of the parents. He was 

also convinced that his actions were lawful.  

 

This mistake of law by the defendant was unavoidable. Although he did not obtain legal advice, this 

cannot be held against him in these circumstances, since it would not have resulted in a clear 

opinion. An unavoidable mistake of law arises in the case of questions of law if these are not 

answered unanimously within the literature, especially in cases in which the legal position is 

unclear as a whole (cf. Joecks in: Münchener Kommentar zum StGB, 2
nd

 edition., § 17 Rn. 58; 

Vogel in: Leipziger Kommentar zum StGB, 12
th

 edition, § 17 Rn. 75; BGH NJW 1976, 1949, 1950 

on the common law practice of corporal punishment by teachers during the period of 1971/1972). 

This is the case here. The question whether a circumcision for religious reasons at the request of the 

parents is lawful is not answered uniformly in the case law and literature. As mentioned before, 

there are decisions in which the courts, without discussing the question in detail, assumed that a 

circumcision performed by a doctor in a professional manner was permissible; furthermore, some 

voices in the literature do, not unreasonably, answer the question contrary to the judgment of this 

chamber. 

 

IV.  

 

The order as to costs is based on s 473(1) of the German Code of Criminal Procedure (StPO). 

 

 

Signed: 

 

Beenken 

Presiding judge at the District Court 
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Notes 

 
 

The German original of the judgment is available online at: 

 

www.justiz.nrw.de/nrwe/lgs/koeln/lg_koeln/j2012/151_Ns_169_11_Urteil_20120507.html 

 

 

The above translation was provided by Mr Alexander Aumüller, former German Erasmus student at 

Durham Law School (2011/12) and now a student at Hannover University, Germany. The final 

editing was provided by Professor Michael Bohlander, Durham Law School. 

 

The main provisions referred to in the judgment are the following (taken from “Translations” on 

www.gesetze-im-internet.de): 

 

 

Basic Law: 

 

Article 2  

[Personal freedoms] 

(1) Every person shall have the right to free development of his personality insofar as he does not 

violate the rights of others or offend against the constitutional order or the moral law. 

(2) Every person shall have the right to life and physical integrity. Freedom of the person shall be 

inviolable. These rights may be interfered with only pursuant to a law. 

 

Article 4 

[Freedom of faith and conscience] 

(1) Freedom of faith and of conscience, and freedom to profess a religious or philosophical creed, 

shall be inviolable. 

(2) The undisturbed practice of religion shall be guaranteed. 

(3) No person shall be compelled against his conscience to render military service involving the use 

of arms. Details shall be regulated by a federal law. 

 

 

German Criminal Code: 

 

 

Section 17 

Mistake of law 

If at the time of the commission of the offence the offender lacks the awareness that he is acting 

unlawfully, he shall be deemed to have acted without guilt if the mistake was unavoidable. If the 

mistake was avoidable, the sentence may be mitigated pursuant to section 49 (1). 

 

 

Section 223 

Causing bodily harm 

(1) Whosoever physically assaults or damages the health of another person, shall be liable to 

imprisonment of not more than five years or a fine. 

(...) 

http://www.justiz.nrw.de/nrwe/lgs/koeln/lg_koeln/j2012/151_Ns_169_11_Urteil_20120507.html
http://www.gesetze-im-internet.de/
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Section 224 

Causing bodily harm by dangerous means 

 

(1) Whosoever causes bodily harm 

1. ... 

2. by using a weapon or other dangerous instrument; 

(...) 

 

 

German Civil Code: 

 

Section 1627 

Exercise of parental custody 

The parents must exercise the parental custody on their own responsibility and in mutual agreement 

for the best interests of the child. In the case of differences of opinion, they must attempt to agree. 

 

Section 1631 

Contents and limits of care for the person of the child 

(1) The care for the person of the child includes without limitation the duty and the right to care for, 

bring up and supervise the child and to specify its abode. 

(2) Children have a right to non-violent upbringing. Physical punishments, psychological injuries 

and other degrading measures are inadmissible. 

(3) The family court is to support the parents, on application, in exercising care for the person of the 

child in suitable cases. 

 


