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The ‘territorialisation’ of the Exclusive Economic Zone: 

 Implications for maritime jurisdiction 

I. Introduction  

The Exclusive Economic Zone (EEZ) has been one of the most important innovations 

of the Law of the Sea Convention (LOSC). Article 55 of this Convention defines the EEZ as 

‘an area beyond and adjacent to the territorial sea’ extending up to 200 n.m. from the 

baselines from which the breadth of the territorial sea is measured. The EEZ is neither part of 

the territorial sea nor part of the high seas, but has a sui generis status, which is ‘subject to 

the specific legal regime established’ in Part V of the LOSC. It is a resource-based (or 

resource-oriented) multifunctional zone,1 where coastal states enjoy sovereign rights for the 

purpose of exploring and exploiting, conserving and managing the natural resources’ and 

jurisdiction related to the establishment and use of artificial islands, installations and 

structures, marine scientific research and the protection and preservation of the marine 

environment.  The notion of sovereign rights is different from the notion of sovereignty. 

Sovereign rights are not rights deriving from sovereignty but rights of specific functional 

purpose.2  

These sovereign rights and the jurisdiction exercised by the coastal state in its EEZ are 

not absolute. Due to its functional nature the EEZ is characterised by a balance between the 

rights of the coastal state and the freedoms enjoyed by third states and by an inherent 

limitation of the sovereign rights exercised by the coastal state. Article 58 of the LOSC 

recognises that third states enjoy the freedoms of ‘navigation and overflight and of the laying 

of submarine cables and pipelines, and other internationally lawful uses of the sea related to 

these freedoms’. The LOSC compels both coastal and third states to exercise their rights 

having ‘due regard’ to the rights and duties of other states; it further provides that any conflict 

arising from residual rights, that is rights and jurisdictions not specifically attributed to either 

the coastal state or third states, will be resolved ‘on the basis of equity and in the light of all 

                                                            
1 B.Kwiatkowska, The 200 mile EEZ in the New Law of the Sea (Dordrecht: Martinus Nijhoff Publ., 1989), p. 4. 
F.Orrego Vicuna, The Exclusive Economic Zone: Regime and legal nature under international law (Cambridge: 
Cambridge University Press, 1989), p. 24, 41-8. W.C.Extavour, The Exclusive Economic Zone: A Study of the 
Evolution and Progressive Development of the International Law of the Sea (Geneva: Institut Universitaire de 
Hautes Etudes Internationales, 1979), p. 176-7. 
2 Extavour states that sovereign ‘rights and jurisdiction do not flow from the sovereignty of the coastal state (and 
so cannot be properly referred to as sovereign rights) but rather are justified by the exclusive character of its 
jurisdiction in the zone over certain specified kinds of activity’; W.C.Extavour (1979), p. 188. E.D.Brown 
(1994), p. 220; K.Ioannou &A.Strati, The Law of the Sea (2nd ed.) (in greek) (Athens, Komotini: A.N.Sakoulas 
Publ., 2000), p. 176-7 &194. 
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the relevant circumstances, taking into account the respective importance of the interests 

involved to the parties as well as to the international community as a whole’.3  

II. The EEZ in state practice 

Nowadays, 125 states claim an EEZ4 and 10 states claim a Fisheries Zone.5 Slovenia, 

France (in the Mediterranean) and Italy claim an Ecological Protection Zone and Croatia 

claims an Ecological and Fisheries Protection Zone incorporating specific features of an EEZ 

mainly related to the protection of the marine environment.6 Despite the fact that most of the 

states claiming a 200 n.m. territorial sea have retracted from their claims and have adjusted 

their legislation to the EEZ provisions of the LOSC, there are still a number of states which 

claim a territorial sea exceeding the maximum limit permitted by the LOSC.7  

III. The impact of the establishment of the EEZ upon the Oceans  

The impact of the establishment of an EEZ upon the oceans has been immense. It has 

been calculated that nearly one third of the world’s ocean space has been brought under 

coastal state jurisdiction.8 Particularly significant is the impact of the EEZ upon enclosed or 

semi-enclosed seas such as the North, Baltic, Black, Red, Caribbean and South China seas, 

the Persian and Mexico Gulf etc.  In the South and Western Pacific, large areas are enclosed 

as EEZs and only pockets of the high seas remain.  

IV. Tension in the EEZ: attempts for ‘territorialisation’  

While the LOSC validated the expansionist trends that were evident before UNCLOS 

III, it has not been able to restrain them. Mounting tension in the EEZ cannot be said to be 

unpredicted or unreasonable. Constructive ambiguities of the LOSC have led to 

disagreements regarding its interpretation. Moreover, the provisions of the LOSC on the EEZ 

regime appear inadequate to address contemporary political and technological circumstances, 

                                                            
3 Article 59 of the LOSC.  
4 This information is based on the Table of claims to maritime jurisdiction (as at 28 May 2008) prepared by UN 
DOALOS found at http://www.un.org/Depts/los/LEGISLATIONANDTREATIES/PDFFILES/ 
table_summary_of_claims.pdf and the list of National Claims to Maritime Jurisdiction produced by the UK 
Hydrographic Office and found at http://www.ukho.gov.uk/productsandservices 
/martimesafety/annualnm/12.pdf. The table of claims prepared by the UN DOALOS present Slovenia and 
Croatia as claiming an EEZ; however, these states have declared the establishment of an Ecological Protection 
Zone and Ecological and Fisheries Protection Zone respectively adopting only specific features of an EEZ.  
5 Algeria, Denmark (for Faroe Islands), Gambia, Libya, Malta, Palau, Papua New Guinea, Norway (for 
Svalbard), Spain (for the Mediterranean coast), the UK (for the UK and for some of its archipelagic overseas 
territories); I have not included Fisheries zones coterminous with a proclaimed EEZ. 
6 These states are Slovenia (Ecological Protection Zone), France (Ecological Protection Zone in the 
Mediterranean), Italy (Ecological Protection Zone). 
7 These claims vary from 30 n.m. (eg Togo) to 200 n.m. (Benin, Congo, Liberia, Somalia, Ecuador, Peru). 
8 See L.M.Alexander, ‘The impact of the 200-mile Economic Zone on the Law of the Sea’, 12 San Diego Law 
Review (1974-1975), p. 572-4. 
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such as security concerns, military technological advancements, the depletion of marine 

resources and pollution threats. States have therefore acted unilaterally in order to address 

these issues and protect their sovereign rights and national interests.  

The expansionist trends in the EEZ as manifested in recent state practices have three 

interlinked facets: (a) enhancement of competences and jurisdictions granted to the coastal 

state, (b) addition of competences and jurisdictions not granted to the coastal state and (c) 

restrictions upon the freedoms and rights explicitly recognised in favour of third states. The 

third facet is closely related to the first two, as the accumulation of enhanced or added 

competences in favour of the coastal state is bound to result to the restriction of the rights of 

third states.  

Despite the fact that states have respected the functional character of this zone,9 their 

attempts to enhance their rights and restrict the rights of other states may manifest their desire 

for the ‘territorialisation’ of this maritime zone. The term territorialisation may not seem 

appropriate in the sense that states have not raised sovereignty claims over the EEZ; however, 

they have tried to expand their rights and jurisdiction in such a way so as to assert as much 

control as possible for the protection of their national interests.  

In the following subsection, I will attempt an overview of the various fields where 

‘creeping jurisdiction’ is manifest with a view to drawing some conclusions concerning the 

implications on maritime jurisdiction and the future of the EEZ. The state practice is 

examined from the standpoint of enhanced jurisdiction and additional claims raised by coastal 

states in the EEZ. It should be mentioned at this point that all these claims have been 

protested by maritime powers.  

V. Aspects of expansionist trends  

1. Military activities / military exercises-manoeuvres  

The first field where expansionist trends occur concerns military-related activities. The 

cumbersomely acquired consensus and the resulting ‘constructive’ ambiguity concerning 

military activities in the EEZ have unsurprisingly resulted in tension.10 Some states consider 

the performance of activities such as military exercises, task force manoeuvring, live 

weapons tests, the gathering of strategic information by intelligence ships or airplanes, 

                                                            
9 This may be also evidenced by the fact that states with 200 n.m. territorial sea claims retracted from their 
original claims and claim nowadays an EEZ. 
10 On the issue of military activities in the EEZ see J.M.VanDyke, ‘Military ships and planes operating in the 
exclusive economic zone of another country’, 28 Marine Policy (2004), p. 29-39; G.V.Galdorisi & 
A.G.Kaufman, ‘Military activities in the EEZ: Preventing uncertainty and defusing conflict’, 32 California 
Western Law Journal (2001-2002), p. 253-301.  
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launching, landing and taking on board aircraft or any other military equipment or device, as 

prejudicial to the national security and their resource sovereignty. Hence, Bangladesh, Brazil, 

Cape Verde, China, India, Malaysia, Pakistan and Uruguay require their prior consent for the 

performance of military activities in their EEZ, whereas Iran has gone even further and 

prohibit any foreign military activities and practices.11 

Table I: State claims concerning military activities in the EEZ 

State Instrument Provision 

Bangladesh Declaration upon LOSC ratification, 
July 1995 

 
 
 
 
 
 
Require prior consent for the performance of 
military activities in their EEZ 

Brazil Law No. 8.617 of 4 January 1993 
Cape Verde Declaration upon LOSC ratification 

August 1987 
India Declaration upon LOSC ratification 

June 1995 
Malaysia Act No. 311 of 1984 

Declaration upon LOSC ratification 
October 1996 

Pakistan Declaration upon LOSC ratification  
February 1997 

Uruguay Act 17.033 of 20 November 1998 
Iran Act on the Marine Areas, 1993 Prohibition of any foreign military activities 

and practices, collection of information and 
any other activity inconsistent with its rights 
and interests 

China Various interpretative statements by 
Chinese officials12 

Considers the carrying out of military 
activities as prejudicial to the ‘peaceful 
purposes’ provision of the LOSC  

North Korea Decree of 21 June 1977 Establishment of a 50 n.m. military zone 
where foreign military vessels and planes 
are prohibited 

 

2. Hydrographic surveys / intelligence gathering activities  

Another controversial issue with a strong security connotation in the EEZ concerns 

hydrographic surveys and intelligence gathering activities. Whereas Marine Scientific 

Research (MSR) is explicitly within the ambit of the jurisdiction of the coastal state,13 there is 

disagreement with regard to hydrographic surveying and collection of other marine 

environmental data which are not resource related. The legislation of some states requires the 

                                                            
11 See Table I for the claims of these states; the legislation of these states can be found at 
http://www.un.org/Depts/los/LEGISLATIONANDTREATIES/regionslist.htm (unless otherwise specified). The 
declarations upon ratification of the LOSC can be found at http://www.un.org/depts/los/ 
convention_agreements/convention_declarations.htm. 
12 See for example, R.Xiaofeng & C.Xizhong, ‘A Chinese perspective’, 29 Marine Policy (2005), p. 139-146. 
13 Article 246 of the LOSC. 
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consent of the state for the performance of any kind of research or survey.14 Most national 

laws do not explicitly refer to hydrographic surveys and it has been suggested that this is 

most likely an indication that coastal states consider these activities as within the purview of 

their MSR legislation.15 This issue creates tension as hydrographic surveys are often 

performed for military purposes related to effective submarine operations, anti-submarine 

warfare (ASW), mine warfare and mine countermeasures.16 Intelligence gathering and 

surveillance activities especially active signal activities conducted from aircrafts or ships 

have been deemed as intrusive and highly provocative and are opposed by coastal states  in 

their attempts to protect their sovereignty.  

Table II: Legislation concerning hydrographic surveys 

State Instrument Provision 
Barbados Act of 3 February 1978  

 
 
 
 
 
 
Require the consent of the state for 
the performance of any kind of 
research or survey 

Belgium Act of 22 April 1999 
Comoros Law No. 82-005 of 6 May 1982 
Grenada Act No. 20 of 1 November 1978 
India Act No. 80 of 28 May 1976 
Iran Act on the Marine Areas 1993 
Malaysia Act No. 311 of 1984 
Mauritius Act No. 13 of 3 June 1977 
Morocco Act No. 1-81 of 18 December 1980 
Myanmar Law No. 3 of 9 April l977 
North Korea Decree of 21 June 1977 
Pakistan Act of 22 December 1976 
Philippines Presidential Decree No. 1599 of 11 

June 1978 
Tanzania Territorial Sea and Exclusive 

Economic Zone Act, 1989 
Vanuatu The Maritime Zones Act No. 23 of 

1981 
North Korea Decree of 21 June 1977 Explicitly prohibits the taking of 

photographs and any investigation 
or survey  

 

Recent incidents in the South East China Sea have intensified this problem. On 8th 

March 2009, an incident related to intelligence gathering activities brought China and the 

USA to confrontation. Five Chinese vessels blocked and surrounded a US surveillance ship, 

the Impeccable, in the South China Sea at a distance of 75 n.m. from Hainan Island. China 

                                                            
14 See Table II for the legislation of these states. 
15 S.Bateman, ‘Hydrographic surveying in the EEZ: differences and overlaps with MSR’, 29 MP (2005), p. 171. 
16 On this issue see S.Bateman, supra note 15, p. 163-174; D.Ball, ‘Intelligence collection operations and EEZs: 
the implications of new technology’, 28 (1) MP (2004), p. 67-82; M.Valencia, ‘Introduction: military and 
intelligence gathering activities in the exclusive economic zones: consensus and disagreement II’, 29 MP 
(2005), p. 97-99. 
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contended that the Impeccable was engaged in illegal activities, namely intelligence 

gathering, in its EEZ without its consent, while the USA argued that the ship was engaged in 

surveying activities in international waters in line with international law. In 2001 a similar 

incident led to the mid-air collision of a Chinese jet fighter with an US EP3 surveillance 

plane over China’s EEZ. In 2001 the Japanese Coast Guard pursued a North Korean spy 

vessel in its EEZ. Japan has also protested against similar activities performed in its EEZ by 

China. Similarly, China and India have in the past lodged protests against the USA for the 

activities of Bowditch and HMS Scott which were carrying out oceanographic survey 

operations related to military data gathering.  

3. Jurisdiction related to installations / structures  

Jurisdiction related to installations and structures has also proved controversial.17 Some 

states have proclaimed their jurisdiction related to all types of installations, structures and 

devices for any purpose and not solely for the purposes set out in article 56 of the LOSC.18 

Highly controversial are military installations, particularly sonar monitoring or surveillance 

systems like acoustic array systems or other devices, which may be capable of rendering 

ineffective the defences of the coastal state, and which have been considered as posing a 

serious threat to its national security.  

Table III: Claims concerning installations and structures in the EEZ 

 

State Instrument Provision 
Argentina Act 23.968 of 1991  

 
 
 
 
 
 
 
 
 
 
Jurisdiction related to all types of 
installations, structures and devices 
for any purpose and not solely for 
the purposes established in article 
56 

Belgium Act of 22 April 1999 
Brazil Law No. 8.617 of 4 January 1993 

Declaration upon ratification of the LOSC, 
December 1982 

Bulgaria Act of 28 January 2000 
Cape Verde  Law No. 60/IV/92 of 21 December 1992   

Declaration upon ratification of the LOSC, 
August 1987 

Cook Islands Act No. 16 of 14 November 1977 
China Act of 26 June 1998 
Guyana Act No. 10 of 30 June 1977 
Grenada Act No. 20 of 1 November 1978 
Honduras Decree No. 921 of 13 June 1980  
India Act No. 80 of 28 May 1976 
Indonesia Act No. 5 of 1983 
Japan Law No. 74 of 1996 

                                                            
17 See generally M.Hayashi, ‘Military and intelligence gathering activities in the EEZ: definition of key terms’, 
29 Marine Policy (2005), p. 131-132. 
18 See Table III for the legislation of these states. 
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Maldives Maritime Zones of Maldives Act No. 6/96 
Mauritius Act No. 13 of 3 June 1977 
Myanmar Law No. 3 of 9 April l977 
Pakistan Act of 22 December 1976 
Philippines Presidential Decree No. 1599 of 11 June 1978  
Seychelles Act No. 2 of 1999 
Sri Lanka Law No. 22 of 1 September 1976 
Uruguay Act 17.033 of 20 November 1998 

Declaration upon ratification of the LOSC, 
December 1982 

Vanuatu  The Maritime Zones Act No. 23 of 1981 
Yemen Act. No. 45 of 17 December 1977 
Barbados Act of 25 February 1978 Jurisdiction over installations 

related to the regulation and safety 
of shipping 

 

4. Jurisdiction related to customs 

Contrary to the provisions of the LOSC, some states have claimed jurisdiction 

concerning custom-related issues. Haiti and Cuba have enacted legislation claiming 

jurisdiction concerning navigational safety and violations of their health, fiscal, customs and 

immigration laws. Argentina claims custom jurisdiction in the EEZ whereas Guyana, India 

and Pakistan claim such jurisdiction in specifically designated areas in the EEZ.19  

 

Table IV: Claims concerning custom-related activities in the EEZ 

 

State 
 

Instrument Provision 

Cuba Legislative Decree No. 158 12 
April 1995 

Prevent and punish infringements of the laws related to 
custom, fiscal matters, immigration, sanitation, 

cultural heritage. 
Haiti Decree No. 38 of 8 April 1977 Jurisdiction related to navigational safety and 

violations of their health, fiscal, customs and 
immigration laws 

Namibia Act No. 3 of 30 June 1990 

Argentina Act 23.968 of 1991 Custom related jurisdiction in the EEZ 
Guyana Act No. 10 of 30 June 1977 Custom and fiscal related jurisdiction in specifically 

designated areas in the EEZ India Act No. 80 of 28 May 1976 
Pakistan  Act of 22 December 1976) 

 

5. Jurisdiction related to the Underwater Cultural Heritage  

As regards the activities related to archaeological and historic objects in the EEZ,20 the 

LOSC does not grant – at least explicitly – any rights or jurisdiction to the coastal state.21 The 

                                                            
19 See Table IV for the legislation of these states. 
20 Article 56 (rights, jurisdiction and duties of the coastal state in the EEZ) and article 77 (rights of the coastal 
state over the continental shelf) have no reference to UCH. 
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inadequacy of the LOSC provisions for the protection and preservation of Underwater 

Cultural Heritage has led to unilateral claims. A number of states have enacted legislation 

claiming such jurisdiction or rights over Underwater Cultural Heritage in the EEZ and on the 

Continental Shelf.22  

 

Table V: Claims over UCH in the EEZ and on the Continental Shelf 

 

State Instrument Provision 
Australia Australian Historic Shipwreck Act 

1976 
 
 

Jurisdiction over UCH 
 on the Continental Shelf 

Ireland National Monuments Act No. 17 of 
1987 

Portugal Law Decree No. 117 of 14 May 1997 
Spain Law 16/1985 
Yugoslavia 1987 Law on the Coastal Sea and the 

Continental Shelf  
Sovereign rights over UCH on the Continental 
Shelf 

China Underwater Cultural Relics 
Regulation 1989 

Jurisdiction over UCH in all maritime zones 

Cape 
Verde 

Law No. 60/IV/92 of 21 December 
1992 

Requires authorization for removal of UCH 
from all maritime zones 

Mauritius Maritime Zones Act No. 2 of 2005 Jurisdiction over UCH in the EEZ and on the 
CS 

Tunisia Law 21 of 22 February 1989 Jurisdiction over objects of UCH ‘floating’ in 
the EEZ 

Jamaica Act 33 of 1991  Jurisdiction for the recovery of archaeological 
or historical object in the EEZ 

 
Morocco Act No. 1-81 of 18 December 1980 Requires prior authorisation for archaeological 

research 
Iran  Act of 1993 Requires authorization for the recovery of any 

drowned object and for the conduct of any 
research 

Dominican 
Republic 

Act No. 66/07 on 22 May 2007  
Decree No. 289/99 

Jurisdiction over UCH in the EEZ and on the 
CS 

 

 

 

                                                                                                                                                                                         
21 A.Strati, The Protection of the Underwater Cultural Heritage: an emerging objective of the contemporary law 
of the sea (The Hague: Martinus Nijhoff, 1995), p. 262-271; E.Boesten, Archaeological and/or historic valuable 
shipwrecks in international waters: public international law and what it offers (The Hague: TMC Asser Press, 
2002), p. 55 et seq., 161; M.Hayashi, ‘Archaeological and Historical Objects under the UN Convention on the 
Law of the Sea’, 20 MP (1996), p. 295. 
22 See Table V for the legislation of these states. Various other states, despite the fact that they have not enacted 
specific legislation related to UCH, may be assumed to have raised similar claims: see A.Strati, p. 269-270; for 
an analysis of the legislation of some of these states see S.Dromgoole (ed), Legal protection of the UCH: 
National and International Perspectives (The Hague: Kluwer Law International, 1999); see also D.Fero, ‘Some 
Domestic Legislations’ in G.Camarda & T.Scovazzi (eds), The protection of the Underwater Cultural Heritage 
(Milano: Giuffre, 2002), p. 317 et seq.. 
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6. Restriction on the freedom to lay pipelines and cables 

Despite the fact that the LOSC explicitly states that the freedom of the laying of 

submarine cables and pipelines shall be enjoyed by all states,23 a number of states claim 

jurisdiction or rights over pipelines and cables.24  

 

Table VI: Claims over cables and pipelines 

State Instrument 
 

Provision 

Cape Verde Law No. 60/IV/92 of 21 
December 1992 

 
Authorisation for the laying, maintenance or 
repair of submarine pipelines or cables China Act of 26 June 1998 

Syria Law No. 28 of November 
2003 

Iran Act on the Marine Areas,  
1993 

Sovereign rights and jurisdiction for the 
laying of submarine cables and pipelines 

Sierra Leone The Maritime Zones 
(Establishment) Decree, 1996 

 
Jurisdiction and right over cables/pipelines. 

Trinidad and Tobago Act No. 24 of 11 November 
1986 

 

7. Restrictions upon navigational freedoms  

The legislation of a large number of states does not contain any reference to the 

fundamental freedom of navigation and overflight, whereas some other states’ legislation 

recognises these freedoms subject though to the rights, regulations and laws of the coastal 

state.25 Other states have attempted to regulate or restrict the entry or passage of vessels 

through their EEZ. These measures vary in form and intensity but they are primarily related 

to the protection of the marine environment and marine resources.  

Table VII: States and navigational freedoms in the EEZ 

States  Provision 
Argentina Eq. 

Guinea  
Iran Namibia South Africa  

 
 
 

The legislation does not 
contain any reference to the 

fundamental freedom of 

Bahamas Estonia Japan Netherlands Sri Lanka 
Bangladesh Finland N. Korea New Zealand Syria 
Belize France Malaysia Nigeria Timor-Leste 
Cambodia Ghana Maldives Niue Togo 
Chile Guinea Mauritania Oman Tonga 

                                                            
23 It should be noted that the freedom of the laying of cables and pipelines on the seabed of the EEZ is restricted 
by virtue of the conditions set out in article 79 of the LOSC. 
24 See Table VI for the legislation of these states. 
25 See Table VII for a list of these states. 
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Colombia Guinea-
Bissau 

Mauritius Portugal Vanuatu navigation and overflight 
 

Cook 
Islands 

Haiti Micronesia St Vincent & 
Grenadines 

Vietnam 

Dominican 
Republic 

Iceland Mozambiq
ue 

Samoa  

Barbados Grenada Mexico Seychelles Turkey  
Recognise the freedom of 
navigation and overflight 
subject to the 
rights/laws/regulations of the 
coastal state 

China Guyana Morocco Solomon 
Islands 

Ukraine 

Comoros India Myanmar Sierra Leone Uruguay  
Cyprus Jamaica Pakistan Trinidad & 

Tobago 
Venezuela 

Djibouti Kenya Poland Turkey  
Fiji Kiribati Romania Tuvalu  

 

(a) Any ship entering the EEZ 

Maldives, for example, requires prior authorisation for the entry of all foreign vessels in 

its EEZ. Other states, namely Guyana, India and Pakistan have promulgated their competence 

to designate areas in the EEZ where the coastal state can regulate the entry and passage of 

foreign ships. Poland has opted also for the possibility to establish zones unsafe for 

navigation and Samoa has proclaimed its right to regulate navigation in the EEZ. North 

Korea has established a 50 n.m. military zone, in which navigation and overflight would be 

exercised after this states has given its approval.26  

Table VIII: Claims concerning freedom of navigation 

State Instrument Provision 
Maldives Maritime Zones of Maldives Act 

No. 6/96 
Prior authorisation for the entry of all foreign vessels 
in its EEZ 

Samoa Act No. 18 of 25 August 1999 Right to regulate navigation in the EEZ 
Belize Maritime areas Act of 24 January 

1992 
Claims sovereign rights for the purpose of navigation 
with respect to fishing  

Romania Decree No. 142 of 25 April 1986 Claims jurisdiction over safety of navigation in the 
EEZ 

Guyana Act No. 10 of 30 June 1977 These states have promulgated their competence to 
designate areas in the EEZ where the entry and 
passage of foreign ships will be regulated by the 
establishment of fairways sealanes, traffic separation 
schemes 

India Act No. 80 of 28 May 1976 
Pakistan Act of 22 December 1976 

Poland Act of 21 March 1991 
 

Right to establish zones unsafe for navigation 

North 
Korea 

Decree of 21 June 1977 50 n.m. military zone where navigation and 
overflight is to be exercised with the state’s consent 

(b) Based on the cargo and type of ship 

                                                            
26 See Table VIII for the legislation of these states.  
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Most of the claims raised by states concern vessels with special characteristics and 

specifically those presenting a danger to the marine environment. Canada was the first state 

to implement a compulsory ship reporting system in its Eastern Coast (ECAREG)27 for ships 

of 500 tons or more extending in some cases out to 200 n.m. from the coast. A similar ship 

reporting system in North Canada VTS Zone (NORDREG) and Western Canada VTS 

Offshore Zone is presently voluntary;28 however, there are proposals for making the system 

compulsory for NORDREG and expanding it in order to cover the full extent of Canada’s 

EEZ in the Arctic.29 Similar unilateral actions by France, Spain and Portugal following the 

Prestige accident in 2002 have been endorsed by the IMO as special measures for the newly 

established Western European Particularly Sensitive Sea Area, which covers most of these 

states’ EEZ.30 The designation of PPSAs and other associated protective measures such as 

ship reporting systems, areas to be avoided, Vessel Traffic Systems and non-anchoring areas 

have been encompassed in the IMO agenda in order to protect heavily trafficked and 

environmentally fragile maritime areas including parts of EEZs.  

The transport of ultrahazardous radioactive materials has also proved controversial.  

Vehement protests were voiced during the voyage of vessels carrying radioactive nuclear 

materials from France to Japan and many states demanded that these vessels stay out of their 

EEZ.31 In the case of the Pacific Pintail in 1995, Chile was prepared to use force in order to 

prevent this ship from entering its EEZ. Many states have in many instances reiterated their 

objections to the passing of vessels carrying ultrahazardous materials through their EEZs as a 

means of protecting their people and the marine environment.32 It should be noted that in 

most cases, the vessels tried to avoid the EEZs of the protesting states. In 2004, the US 

abandoned its plan to transfer a decommissioned nuclear reactor from Southern California 
                                                            
27 Eastern Canada VTS Zone Regulation, SOR/88-99 
28 Regulations respecting VTS Zones, SOR/89-98. 
29 Bill C-3: An Act to amend the Arctic Waters Pollution Prevention Act, found at 
http://www2.parl.gc.ca/Sites/LOP/LegislativeSummaries/Bills_ls.asp?lang=E&ls=c3&source=library_prb&Parl
=40&Ses=1. 
30 Resolution MEPC. 121(52), Adopted on 15 October 2004, Designation of the Western European Waters as a 
PSSA; according to this resolution the area covers the Western coasts of the United Kingdom, Ireland, Belgium, 
France, Spain and Portugal, from the Shetland Islands in the North to Cape S. Vicente in the South, and the 
English Channel and its approaches. 
31 The voyage of the Akatsuki Maru in 1992, Pacific Pintail in 1995 and Pacific Teal in 1997 met with the 
protest of many states, including Argentina, Brazil, Chile, Uruguay, Portugal, South Africa, the Caribbean 
states, Malaysia, Nauru and Ciribati. See generally J.M.Van Dyke ‘Applying the Precautionary Principle to 
Ocean Shipments of Radioactive Materials’, 27 Ocean Development and International Law (1996), p. 379-397. 
J.M.Van Dyke, ‘The legal regime governing sea transport of ultrahazardous radioactive materials’, 33 Ocean 
Development and International Law (2002), p. 77-108; D.E.J.Currie & J.M.Van Dyke, ‘Recent developments in 
the International Law governing shipments of nuclear materials and wastes and their implications for SIDS’, 14 
(2) RECIEL (2005), p. 117-124. 
32 Argentina, Brazil Chile, Uruguay, Portugal, South Africa, the Caribbean states, Malaysia, Nauru and Kiribati, 
New Zealand, Korea and the states of South Pacific. 
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around South America to South Carolina for burial – among other reasons – due to protests 

raised by Chile and Argentina, which require their prior consent for the entry of vessels 

carrying radioactive materials into their EEZ.33  

 

Table IX: Legislation concerning the transport of ultrahazardous radioactive materials 

State Instrument Provision 
Argentina Declaration upon LOSC ratification, December 

1995 
Claims that the transit by sea of 
vessels carrying highly radioactive 
substances must be duly regulated 

Chile Law No. 19.825 amending Law 18.302 on 
Nuclear safety, August 2002 

Requires the prior consent of the 
state for the passage of vessels 
carrying highly radioactive 
substances from its EEZ 

Haiti Note Verbale to the UN, 29 February 1988  
Prohibition of vessels carrying 
hazardous materials to enter the 
EEZ 
 

Philippines Toxic Substances and Hazardous and Nuclear 
Waste Control Act No. 6969 of 1990 

Nigeria Harmful waste Act No. 42 of 25 November 1988

 

VI. Territorial aspect of expansionist trends: residual rights 

The above state practices manifest a trend for the ‘functional’ territorialisation of the 

EEZ. States have not openly challenged the functional character of the EEZ and have not 

raised sovereignty claims over this zone. However, the accumulation of additional rights and 

jurisdiction in favour of the coastal state and the negation of the freedoms and rights 

exercised by third states challenge the sui generis nature of the EEZ with regard to the 

balancing of rights between the state-users of this maritime zone.  

The functional nature of this zone necessitates that rights attributed to either the 

coastal or third states are exercised on the basis of the due regard principle and that any 

conflict with regard to residual rights is resolved on a case-by-case basis according to the 

criteria of article 59 of the LOSC. However, the examination of states’ legislation may show 

that some coastal states intend to exercise some kind of territorial jurisdiction over the EEZ. 

Chile, for example, in her Declaration upon ratification stated that the EEZ ‘is a zone under 

national jurisdiction, over which the coastal state exercises economic sovereignty and in which third 

states enjoy freedom of navigation and overflight and the freedoms inherent in international 

communication. The convention defines it as a maritime space under the jurisdiction of the coastal 

state, bound to the latter’s territorial sovereignty and actual territory, on terms similar to those 

governing other maritime spaces, namely the territorial sea and the continental shelf’.34  

                                                            
33 See Table IX for the legislation of some states. 
34 Declaration upon ratification of the LOSC, Chile, August 1997. 
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Furthermore, a similarly drafted provision in the legislation of some states, which 

shows some territorial aspirations for the EEZ, provides that any enactment in force in the 

territory of the state may be extended to the EEZ.35 Another common provision, which 

illustrates some presumption in favour of the coastal state in the case of non-attributable 

rights states that, apart from the rights assigned to the coastal state by the LOSC, the coastal 

state has such other rights as are recognised by international law and/or state practice.36 The 

declarations upon ratification made by Cape Verde and Uruguay also show a presumption in 

favour of the coastal state in the case of residual rights.37 In a similar way and without 

consideration to the residual rights rule, some states prohibit activities of third states which 

may pose a danger to their interests.38 

Table X (a): Territorial aspect of expansionist trends 
 

State Instrument Provision 
Barbados Art. 8 of Marine Boundaries and Jurisdiction Act, 

1978  
 
 
Similarly drafted provision 
extending any enactments in force 
in the territory of the state to the 
EEZ 

Grenada Art. 8 (1) of Marine Boundaries Act No. 10, 1978 
India Article 7 (7) Act No. 80 of 28 May 1976 
Mauritius Art. 16 Maritime Zones Act No. 2 2005 
Pakistan Article 6 (5) of Territorial Waters and Maritime 

Zones Act, 1976 
Sri Lanka Art. 12 of Maritime Zones Law No. 22, 1976 
Vanuatu Art. 14 of Maritime Zones Act No. 23, 1981 
Sweden Act of 3 December 1992 Prohibition by a supervisory 

authority of any activity carried 
out in a way which constitutes a 
danger to some public or 
individual interest 

Iran Act on the Marine Areas of 1993 Prohibition of activities 
inconsistent with the rights and 
interests of the state 

Cape 
Verde 

Law No. 60/IV/92 of 21 December 1992 Prohibition of activities contrary to 
the economic interests of the state 

 

 

 
                                                            
35 See Table X (a) for the legislation of these states. 
36 See Table X (b) for the legislation of these states. 
37 Cape Verde’s Declaration upon ratification of the LOSC, August 1987: ‘The regulations of the uses or 
activities which are not expressly provided for in the Convention but are related to the sovereign rights and to 
the jurisdiction of the coastal State in its exclusive economic zone falls within the competence of the said State, 
provided that such regulation does not hinder the enjoyment of the freedoms of international communication 
which are recognized to other State’. Uruguay’s Declaration upon ratification of the LOSC, December 1982: 
‘Regulation of the uses and activities not provided for expressly in the Convention (residual rights and 
obligations) relating to the rights of sovereignty and to the jurisdiction of the coastal State in its exclusive 
economic zone falls within the competence of that State, provided that such regulation does not prevent 
enjoyment of the freedom of international communication which is recognized to other States’. 
38 See Table X (a) for the legislation of these states. 
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Table X (b): Territorial aspect of expansionist trends 

State Instrument 
 

Provision 

Antigua and 
Barbuda 

Maritime Areas Act No. 18 of 1982   
 
 
 
 
The legislation of these states 
provides that the coastal state has 
such other rights as are recognised 
by international law and/or state 
practice 

Barbados Marine Boundaries and Jurisdiction Act of 
1978  

Djibouti Law No. 52/AN/78 
Haiti Decree No. 38 of 8 April 1977 
India Act No. 80 of 28 May 1976 
Malaysia  Exclusive Economic Zone Act No. 311, 1984  
Mauritania Ordinance 88-120 of 31 August 1988  
Mauritius Maritime Zones Act No. 2 2005 
Micronesia Act of 16 December 1988 
Myanmar Territorial Sea and Maritime Zones Law 

No. 3 of 9 April l977 
Philippines Presidential Decree No. 1599 of 11 June 1978  
Pakistan  Act of  22 December 1976 
Seychelles Maritime Zones Act No. 2 of 1999 
Sri Lanka Maritime Zones Law No. 22 of 1 September 

1976 
Thailand Royal Proclamation of 23 February 1981 
Vanuatu Maritime Zones Act No. 23 of 1981 
Guatemala Legislative Decree No. 20-76 of 9 June 1976 Claims ‘such other rights as may 

derive from jurisdiction over the 
zone’ 

Spain Act No. 15/1978 on the Economic Zone of 20 
February 1978 

Claims ‘such other rights as may be 
determined by the Government in 
accordance with international law’ 

Iran Act on the Marine Areas of 1993 
 

Claims “such sovereign rights as 
granted by regional or international 
treaties” 

Equatorial 
Guinea 

Act No. 15/1984 of 12 November 1984 Claims exclusive jurisdiction on 
‘any other matters which the 
Government of the Republic of 
Equatorial Guinea may establish, in 
accordance with international law’ 

Cape Verde Law No. 60/IV/92 of 21 December 1992 This state claims ‘exclusive 
jurisdiction, with regard to ... any 
other rights not recognized to third 
States’ 

 
 

VII. Implications for maritime jurisdiction 

The expansionist tendencies which led to the adoption of the EEZ by the Third 

Conference on the Law of the Sea have not been allayed. Whereas unilateral actions 

preceding UNCLOS III were motivated by states’ desire to exploit the natural resources in 

the maritime space adjacent to their coasts, nowadays expansionist attempts are motivated by 
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their desire to protect the marine environment from pollution and their sovereignty from 

security threats.   

Disagreements with regard to the exact extent of coastal and third states’ rights in the 

EEZ have already resulted in various incidents and are bound to generate tension and 

conflicts in the future. New political and technological circumstances have urged coastal 

states to act defensively in their EEZs with a view to protecting their national interests and 

rights. Due to the nature of international law, unilateral claims raised by states may lead to 

the formation of general or regional customary law. For example, it has been suggested that a 

new norm of customary international law may have emerged which gives states the right to 

regulate navigation through their EEZ based on the type of the ship and its cargo.39 This law-

developing trend in state practice is opposed by maritime powers whose interests are 

dependent upon the mobility of their navies and air forces and upon the performance of 

various maritime activities, both military and commercial. The normative outcome of this 

interplay of state interest is for the time being inconclusive. However, initiatives should be 

taken to increase dialogue and cooperation among states with a view to minimising the risk of 

confrontation and to reaching a consensus with regard to the rights exercised in the EEZ by 

user states.40   

 

 

                                                            
39 J.M.Van Dyke, ‘The disappearing right to navigational freedom in the EEZ’, 29 MP (2005), p. 121. 
40 Such an initiative was undertaken by a group of senior officials and analysts from countries of the Asia-
Pacific region. The EEZ Group 21 produced a set of guidelines concerning Navigation and Overflight in the 
EEZ; M.J.Valencia, K.Akimoto, ‘Guidelines for navigation and overflight in the EEZ’, 30 MP (2006), p. 704-
711. They also drafted another set of guidelines for military and intelligence gathering activities in the EEZ: 
H.Djalal, A.Yankov, A.Bergin, ‘Draft guidelines for military and intelligence gathering activities in the EEZ 
and their means and manner of implementation and enforcement’, 29 MP (2005), p. 175-183. However, this 
initiative was private and the guidelines suggested are only a set of voluntary principles. However, what is 
important in this initiative is the fact that this group recognised the need for the further development of 
international law in order to encompass state practice and address concerns related to new political and 
technological circumstances.  


