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Executive summary 

1.1 We welcome the Government’s decision to introduce new legislation to address the harm caused by the 

publication of private sexual images. In particular, we welcome the move away from the language and 

motivation of ‘pornography’ and sexual gratification and a focus on specific body parts contained in earlier 

amendments.2 

 

1.2 As drafted, the new law acknowledges that the publishing of a private sexual image of an individual without 

their consent is a form of harassment, abuse and bullying.3 It makes clear that such actions are wrong and as 

such places responsibility for the harm on the publisher, rather than the victim of the crime. 

 

1.3 However, the requirement that the “disclosure causes distress to the person who is the subject of the 

image” (s1) is likely to significantly limit the effectiveness of the offence. Focusing on the victim’s ‘distress’, 

and the offender’s intentions in relation to this, risks drawing attention away from the key mischief this 

offence is seeking to address, namely the offender’s harmful actions in publishing of private images 

without consent.    

 

1.4 In addition, we also have concerns about the requirement that a specific person is clearly ‘identifiable’ in the 

relevant image. 

 

                                                           
1
 Available here: http://www.publications.parliament.uk/pa/bills/lbill/2014-2015/0043/amend/am043-g.htm [accessed 14 October 

2014]. 
2
 Available here: http://www.publications.parliament.uk/pa/bills/lbill/2014-2015/0030/amend/am030-a.htm [accessed 4 July 2014]. 

3
 Scottish Women’s Aid in their campaign to ‘Stop Revenge Porn’ in Scotland state “Sharing photos or videos without your consent isn’t ok. 

It’s a form of abuse” (http://stoprevengepornscotland.wordpress.com/ and briefing: 
http://www.scottishwomensaid.org.uk/sites/default/files/Briefing%20stop%20revenge%20porn.pdf [accessed 4 July 2014]. 

http://www.publications.parliament.uk/pa/bills/lbill/2014-2015/0043/amend/am043-g.htm
http://www.publications.parliament.uk/pa/bills/lbill/2014-2015/0030/amend/am030-a.htm
http://stoprevengepornscotland.wordpress.com/
http://www.scottishwomensaid.org.uk/sites/default/files/Briefing%20stop%20revenge%20porn.pdf
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The Marks, Grender, Brinton and Barker clause 

Insert the following new Clause— 

“Publication of private sexual images  

(1) It shall be an offence for a person to publish a private sexual image of another identifiable person without their consent 

where this disclosure causes distress to the person who is the subject of the image. 

(2) A person is not guilty of an offence under subsection (1) if he or she-— 

(a) reasonably believed that the person who is the subject of the image had consented to its publication; 

(b) reasonably believed that the publication of the image would not cause distress; 

(c) reasonably believed that the image had previously been published; or 

(d) did not intend to publish the image. 

(3) For the purposes of this section it is immaterial who owns the copyright of the published image. 

(4)  An offence under this section is punishable by— 

(a)  on conviction on indictment, imprisonment for a term of not exceeding 2 years or a fine (or both); 

(b)  on summary conviction, imprisonment for a term of not exceeding 6 months or a fine (or both). 

 

“… where this disclosure causes distress to the person who is the subject of the image” (s1) 

2.1 While a victim whose private sexual images are published without their consent may be ‘distressed’ by the 

offender’s actions, it should not be a requirement that they are so. It is irrelevant whether the victim suffers 

‘extreme anxiety, sorrow, or pain’ (that is, distress) as a result of the offender’s actions; or, rather, is angry, 

indignant or indifferent. The focus of the law should be on the offender’s actions and the absence of 

consent. 

 

2.2 In addition, the requirement that the offender intend to cause distress places an unnecessary additional 

burden on prosecutions. The mental element of the offence should be made out by the intentional act of 

posting private sexual images without consent. Further, it may be that there are other motivations of an 

offender, such as financial gain, which provide the impetus for publication. Actions with such a purpose must 

also be covered by this new provision.  

 

2.3 Legislative action is justified because publishing private sexual images without consent is a gross violation 

of an individual’s privacy. It is the absence of consent which is fundamental. The publishing of private 
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sexual images without consent should be a criminal offence – whatever the motivation of the offender 

and whatever form the victim’s response takes.  

 

Unnecessary limitation for identifiable person (s 1) 

2.4 It is not clear why the offence is limited to only circumstances where the individual is identifiable. Given that 

the motivation of this offence is to harass and abuse the victim, the harm will be caused whether or not 

she/he is identifiable to others.  

 

2.5 A further disadvantage of such a provision is that it may lead to unnecessarily complicated evidential 

debates – for example, is an image where the face or other identifying features are pixelated one of an 

identifiable person?  

 

A consent culture 

2.6 While the new offence is a start toward public recognition of the harm caused by publishing private sexual 

images, it can only play a small part in reducing the prevalence and the underlying culture that creates and 

legitimises sexual violence, abuse and harassment in all its forms, including the easy availability of 

pornographic images of rape. 

 

2.7 Addressing this requires a government commitment not just to headline-making legislative reform, but also 

to challenge societal attitudes and behaviours which form the backdrop against which these images are 

commonly distributed and in which the victims (mostly women) are denigrated for their role in producing 

the images in the first place as well as greater public debate and campaigns around issues of consent, 

privacy and victim-blaming.4 

 

 

 Professor Clare McGlynn: Clare.McGlynn@durham.ac.uk 

 Professor Erika Rackley: E.Rackley@bham.ac.uk  

 

                                                           
4
 Rackley and McGlynn, ‘The law must focus on consent when it tackles revenge porn’ The Conversation, 23 July 2014 

(http://theconversation.com/the-law-must-focus-on-consent-when-it-tackles-revenge-porn-29501) [accessed 14 October 2014].  
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