
Mature Minors and the Refusal of Treatment: 
A Misuse of Gillick Competence?

1. When does a minor have capacity? 3. Support for Refusal Rights

Summary…
• The right to consent without the right to refuse leaves children with no real choice. 
• Children deserve clarification of their legal rights. 
• As capacity is set at a high standard, we should respect the decisions of mature minors 

who satisfy the Gillick test. 

Introducing the Issue
Children have been consistently refused the right to determine their own fate regarding medical decisions.  Arguably, this has been justified in a questionable manner by the 

judiciary through distortion of the law. Children’s rights in this area have been left uncertain as a result. My research aims to argue that it is time to uphold autonomy rights for 
children and allow children who satisfy the capacity test concurrent rights to consent and refuse medical treatment without contention. 

• Children under 16 must satisfy the Gillick test to make their own decisions 
regarding medical treatment, which means that they must demonstrate 
‘sufficient intelligence and understanding’ of the procedure. 

• However, subsequent cases (Re R and Re W) limited this autonomy, 
stating that even children who satisfy this capacity test can be overruled if 
refusing life-saving treatment. 

• However, the validity of these cases has been questioned. It shall be 
argued that these cases need not be taken as binding precedent on the issue. 

2. An Overly Paternalistic Judiciary?
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• The judiciary have been reluctant to find even very intelligent and mature 
minors competent, preferring to impose questionable findings of 
incompetence on such children by distorting or even ignoring the Gillick
test and avoiding direct application of Re R and Re W. 

• It is argued that this approach is not only degrading to children, but leaves 
the rights of competent minors to refuse treatment unclear. This is unfair 
for mature and intelligent children- clarification is urgently required. 

• Arguably, concluding that satisfying the Gillick test allows a child to say ‘yes’ but not ‘no’ is 
illogical. This means that a child has no real choice in the matter. 

• The law requires much more of children to attain legal capacity than adults- Gillick sets a 
high threshold. As such, capacity to decide about serious treatment is not granted easily. 

• The law in this area is antiquated, two decades have passed since Re R and Re W. It is time 
for an update, especially considering progress for children’s rights and autonomy 
through the UN Convention on the Rights of the Child and the Human Rights Act 1998. 

• Imposing invasive treatment may emotionally scar minors rather than help them in the 
long-term e.g. forcing blood transfusions upon Jehovah’s Witnesses.

• Allowing refusal rights would not leave intelligent, yet vulnerable, competent minors 
unprotected; the ‘safety net’  of the court’s inherent jurisdiction could be developed to 
allow paternalistic intervention only where it is needed. 


