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Abstract 
 

Despite occasional claims for a fade-out of the Westphalian concept of State sovereignty, 
the international community does in fact continue to depend on it.  The Marxist 
doctrine once predicted the fate of the concept, but developing countries, while adopting 
Marxist teachings in their criticism of the traditional international legal institutions, 
have tended to reinforce their sense of sovereignty in their dealings with the established 
international order. 
 International law has developed through increased co-operation among 
sovereign States in recent years as, for example, in the European Union, but it allows 
the State to assert sovereignty in a variety of ways: persistent objection to the formation 
of a customary rule of international law; nuclear threat in a world of general 
prohibition of the use of force; and above all, the unchanged concept of territorial 
sovereignty. 
 The very notion of the State has these essential components: “(a) a permanent 
population, (b) a defined territory, (c) government, and (d) capacity to enter into 
relations with other States” (Montevideo Convention on Rights and Duties of States of 
1933, Article 1).  This is evidenced in the actual state of the international community: 
sovereign States generally refrain from interfering in the domestic affairs of the others.  
Whatever political regime and social institutions a State may have is a matter for it 
within its own territorial limits.   
 In so far as international boundaries exist as a matter of fact, they may be 
disputed between the States concerned, as history abundantly shows.  In the 
foreseeable future, therefore, boundary disputes, especially maritime boundary disputes, 
could inevitably arise or emerge if and when natural resources are involved in the 
boundary areas.  The IBRU will never lose its jobs. 
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I  Historical Roots of Sovereignty 

 

To start with the history of the notion of sovereignty in international law, it is almost 

identical with the full-scale history of international law itself. 1   The Peace of 

Westphalia that brought the Thirty Years’ War to an end in 1648 added a new chapter of 

State sovereignty to the modern history of international law.  Before the Thirty Years’ 

War, which was partly a religious war, the European world of Christendom was largely 

a diarchic one of pope and emperor.  But as a result of its defeat,2 the Holy Roman 

Empire was dissolved into hundreds of relatively independent authorities with more or 

less equal sovereignty over their populations and territories, which theoretically marked 

the birth of the modern nation-State system.  This meant the secular authorities taking 

over the religious power in the political world of Europe, where a common European 

international public law or the “droit public de l’Europe” prevailed among the sovereign 

Christian European States. 

 State sovereignty gradually grew stronger thereafter.  During the 17th and 18th 

centuries the principle of exclusive territorial jurisdiction was developed, eliminating 

the medieval medley of overlapping layers of jurisdiction in favour of linear territorial 

delimitations, for example, with regard to territorial waters, for which a three-mile zone 

was seen as a minimum standard. 3   Thus State sovereignty meant a State’s 

independence from and legal impermeability in relation to foreign powers on the one 

hand and the State’s exclusive jurisdiction and supremacy over its territory and 

                                                           
1 Steinberger, Helmut, “Sovereignty”, in Bernhardt, R. (ed.), Encyclopedia of Public International Law, 
Vol. IV (Amsterdam, etc.: Elsvier, 2000), at 501. 
 
2 The Peace of Westpahlia also meant the defeat of the Catholic authority as it provided for a 
juxtaposition of Catholics and Lutheran-Calvinist protestants. When Pope Innocent X, by the bull Zelo 
domus Dei, declared the tolerance and other clauses, the core of the Peace, “null, void, invalid, 
inequitable, unjust, condemned, reprobated, frivolous, of no force or effect” (Dumont, Corps universel 
diplomatique, etc., II(1), 463), the treaty was carried out in all its parts. Nussbaum, Arthur, A Concise 
History of the Law of Nations, rev. ed. (New York: The Macmillan Company, 1954), at 116.  
 
3 Steinberger, loc. cit., note 1, at 507. 
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inhabitants on the other.  The legitimacy of the sovereign State was considered to be no 

longer religious but secular, its ratio essendi being self-assertion and survival.4   

 As a corollary of such a notion of sovereignty, the principle of non-intervention 

in domestic affairs developed in parallel with it to preserve the State’s jealousy to 

protect its sovereignty.  However, the idea of Hobbes (1588-1679) and Spinoza 

(1632-1677) that States were in a “state of nature” warring against each other under the 

circumstances of no superior authority existing above them led on to the subsequent 

theory of “absolute sovereignty”.  History shows that this notion of absolute 

sovereignty was resorted to off and on during the 18th, 19th and 20th centuries. 

 

 

II  Contemporary Notion of Sovereignty 

 

The Montevideo Convention on Rights and Duties of States of 1933, Article 1 provides: 

 

“The State as a person of international law should possess the following 

qualifications:  

(a) a permanent population; (b) a defined territory; (c) government; and 

(d) capacity to enter into relations with other States”.5 

 

On the face of it, this is a treaty to which only fourteen States are parties, but in fact 

reflects general acceptance by States of its customary nature as a basic rule of 

international law.  In this sense we could take this definition for a point of departure in 

discussing the contemporary notion of State sovereignty. 

 It seems to me that there have been two main currents of thought in respect of 

State sovereignty: one is a number of attempts in the international community to restrain 

                                                           
4 Ibid. 
 
5 (1934) 165 League of Nations Treaty Series, at 19. 
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State sovereignty in favour of international co-operation between and among sovereign 

States and for allegedly universal values, e.g., human rights and the environment, and 

the other is the conservative tendency among some States jealously to retain their 

sovereignty in the face of allegedly unfavourable circumstances in the world. 

 

1. Trends to restrain sovereignty 

 

International law has developed through increased co-operation among sovereign States 

in recent years as, for example, in the European Union.  International organisation is 

simply impossible without co-operation among States.  International co-operation does 

indeed depend on a degree of mutual concession among the members of an international 

organisation, be it the United Nations Organisation, the European Union, the 

Organisation of American States, the African Union, or whatever. 

 In the field of international human rights law, as well as international 

environmental law, there is a growing awareness that State sovereignty can be an 

obstacle to their protection.  This awareness has good reason in that human rights or 

the environment can easily be victimised under an authoritarian administration of a 

State which places primary importance on economic development, giving priority to the 

expansion of the scale of economy or burning massive fossil fuels for industrial 

operations thus polluting the air, rivers and coastal sea waters.  To prevent such abuses 

of human rights and environmental conditions would logically require super-State 

controls, as advocated by some human rights and environmental law experts. 

 Indeed, as is aptly pointed out by some authors, shifting relations between the 

promotion and protection of human rights and sovereignty can be observed in three 

fields: 

 

(1) in the field of international organisations, States accept that the organisations 

like the United Nations or the European Union can take decisions on which they 
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no longer have a decisive influence;  

(2) in the field of regional and international (quasi-)judicial institutions, States 

accept that individuals can turn to these international bodies that have 

jurisdiction on human rights issues; and  

(3) in the field of conflict and foreign intervention, States tend to accept 

infringement on their sovereignty for the protection of individuals from grave 

human rights violations.6   

 

In other words, “Matters which had formerly been considered indispensable exclusive 

State functions are presently accomplished by virtue of international cooperation in its 

various instrumental modes and forms (international organisations; multilateral 

instruments; integrated communities).”7 

Additionally, non-State actors, for example, non-governmental organisations 

(NGOs) or even terrorists have a growing, or innegligible, place in the international 

community and international law today.  If non-State actors have such growing 

importance, State sovereignty may logically be so much declining in importance.  

 

2. Trends to re-assert sovereignty 

 

There have been occasional claims for a fade-out of the Westphalian concept of State 

sovereignty, but the international community seems to continue to depend on it.  The 

Marxist doctrine once predicted the fate of the concept of sovereign State, but those 

communist or socialist countries which adopted Marxist teachings and contemporary 

                                                           
6 See I. Boerefijn and J. E. Goldschmidt (eds.), Changing Perceptions of Sovereignty and Human Rights: 
Essays in Honour of Cees Flinerman (Mortsel, Belgium: Intersentia, 2008). 
 
7 Steinberger, loc. cit., note 1, at 511.  This author also says: “Human rights are no longer considered an 
exclusively domestic affair, as before World War I, and have led to frequent diplomatic interventions by 
States or protests by international organizations which no longer can be blocked by the State concerned 
with the shield of domestic affairs.  A comparable trend is emerging with regard to uses of the 
environment (i.e. hydrological systems, coastal waters, oceans, air, space) which involve adverse 
transfrontier effects or adverse effects on ‘common provinces of mankind’.” Ibid., at 515. 
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developing countries, while adopting Marxist teachings in their criticism of the 

traditional international legal institutions, have tended to reinforce their sense of 

sovereignty in their dealings with the established international order. 

In the world of today, it is noticeable that Russia, in its post-Soviet era and 

especially under the current leadership, and China under its current leader are trending 

to be increasingly authoritarian in their oil/gas-motivated or military-geopolitical 

expansionist diplomatic offensives against their trading or neighbouring countries.  

Such authoritarian behaviour seems to be backed by a strong sense of sovereignty. 

Similarly, we can take, for example, the case of an economically weak 

developing country.  What such a country tries to do is to put up and keep its head 

above the strong economic waves of the world.  In doing so, they are obliged to rely on 

their sovereignty, a sense of pride as a nation or something considered as equal to that of 

even the most powerful country.  The idea of democracy is prevalent in the world of 

today, and a small or weak country is theoretically no less equal to the biggest or most 

powerful country.  The theoretical basis for such an idea of democracy is the notion of 

sovereignty of the State in a world of juxtaposed large and small States. 

Yet at the same time international law allows the State to stick to sovereignty in 

a variety of ways.  It has allowed the State, for example, persistently to object to the 

formation of such a customary rule of international law as may run counter to its own 

vital interest.8 It does not, or cannot, effectively prohibit nuclear threat by Iran or North 

Korea in a world of general prohibition of the use of force under the United Nations 

Charter and customary international law.  Above all, there is the unchanged concept of 

territorial sovereignty.  When the UN Charter says “territorial integrity” and “political 

independence” in connection with the prohibition of the use of force,9 these notions are 

not unrelated with territorial sovereignty.  This is an integral part of the notion of the 
                                                           
8 See, for example, the Fisheries case of 1951 in which the Norwegian case for its straight baseline 
system was upheld as an exception, or as an application of the general rule to the special circumstances, 
in view of its long peculiar dependence on the coastal fisheries interests when the normal baseline was the 
norm of the day. 
 
9 UN Charter, Art. 2, para. 4. 
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State as it is defined under the Montevideo Convention on Rights and Duties of States 

of 1933.10  The State defined therein is a sovereign entity.  This is evidenced in the 

actual state of the international community: sovereign States generally refrain from 

interfering in the domestic affairs of the others.11  Whatever political regime and social 

institutions a State may have is a matter for it within its own territorial limits.   

But political leaders of some developing countries tend to be conservative and 

reluctant to change the ongoing plans of economic development in a bid to catch up 

with the developed economies.  Such reluctance is backed, if anything, by a sense of 

State sovereignty.  If they are criticised of their reluctance, they would come up with a 

rebuttal for the alleged principle of non-intervention in domestic affairs.  This principle 

has been so firmly established in international law over a long period of time that unless 

intervention from an external authority in a human rights or humanitarian or 

environmental issue can be accepted as falling under a principle of jus cogens 

(peremptory norm), such a rebuttal could not be easily defeated. 

It does not follow, however, that sovereignty is absolute.  Should it be 

absolute, it would deny the very idea of an international legal order of mankind.  To 

rely on sovereignty as a fundamental attribute of the State does not necessarily entail 

exemption from international law either in the form of general international law or 

treaty obligations.  Manifold legal obligations of States co-operating within a network 

of international instruments may restrain their freedom of action and consequently their 

exercise of sovereignty, but are in fact a form of exercising their sovereignty and may 

rather enhance the preservation of their legal status of sovereignty politically and 

economically.  Such obligations neither deprive States of their sovereign status nor 

diminish it.12  It would be safe to conclude, as does Steinberger, that  

                                                           
10 See text accompanying note 5 above. 
 
11 UN Charter, Art. 2, para. 7, also provides that the world body itself has no authority to intervene in 
“matters which are essentially within the domestic jurisdiction of any state” or “require the Members to 
submit such matters to settlement under the present Charter”. 
 
12 Steinberger, loc. cit., note 1, at 512, 517. 
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“Sovereignty in the sense of contemporary international law denotes the basic 

international legal status of a State that is not subject, within its territorial 

jurisdiction, to the governmental, executive, legislative, or judicial jurisdiction of 

a foreign State or to foreign law other than public international law.”13 

 

 

III  Concluding Remarks 

 

That is not, however, the end of the matter.  This is an auspicious occasion to 

celebrate the 20th anniversary of the founding of the International Boundaries Research 

Unit.  We have gathered here to readdress the “State of Sovereignty” in the context of 

IBRU’s activities.  In this sense the crucial aspect of sovereignty is its ‘territorial’ 

aspect.  We would do well to recall the definition of a State in the afore-mentioned 

Montevideo Convention of 1933: one of its four constituent elements is “a defined 

territory”.  I share what Steinberger says of sovereignty: “Exclusivity of jurisdiction of 

States over their respective territories is a central attribute of sovereignty.”14  Indeed, 

there cannot be a State without its territory.  But the trouble is that as long as there is a 

territory, it has its limits or boundaries.  So much so that there can be, and in fact have 

been and are, inevitably boundary disputes. 

Now that there seem to be few more land boundary disputes than in the past, 

boundary disputes today are mostly maritime ones as the recent arbitration and judicial 

settlement cases abundantly show.  These cases, and indeed latent boundary disputes, 

reveal the strong sense of territorial sovereignty of the States involved.  A number of 

                                                           
13 Ibid., at 511.  See also Torres Bernádez, Santiago, “Territorial Sovereignty”, in Bernhardt, op. cit., 
note 1, at 826 where the author says: “Sovereignty is traditionally understood to represent the summa 
potestas or supreme power of command inherent in the concept of the State.” 
 
14 Steinberger, loc. cit.. note 1, at 516.  See also the Corfu Channel case: “Between independent States, 
respect for territorial sovereignty is an essential foundation of international relations.”  ICJ Reports 1949, 
p. 35. 
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recent multilateral or bilateral treaties and agreements on the law of the sea have 

provisions to the effect that certain dispute settlement measures do not affect the final 

boundary delimitation between the parties.  For example, the United Nations 

Convention on the Law of the Sea of 1982, Articles 74 and 83, paragraph 3, provides: 

 

“Pending agreement as provided for in paragraph 1, the States concerned … shall 

make every effort to enter into provisional arrangements of a practical nature and, 

during this transitional period, not to jeopardize or hamper the reaching of the 

final agreement.  Such arrangements shall be without prejudice to the final 

delimitation.” (Emphasis added) 

 

Likewise the Japan-China Fisheries Agreement of 1997,15 Article 12 provides:  

 

“Nothing in the provisions of the Agreement may be considered as prejudicing 

the respective positions of the parties concerning law of the sea issues.” 

 

This does not specifically mention the outstanding maritime boundary delimitation 

between the two countries, but the implication is a common knowledge.  Both of the 

mentioned provisions stand on the assumption that a question of sovereignty lies in the 

issue of boundary delimitation.  Although strictly neither UNCLOS, Articles 74 and 83, 

paragraph 3, nor the Japan-China Fisheries Agreement, Article 12 concerns sovereignty 

in that the sea area to be delimited is not part of the territorial sea but the exclusive 

economic zone or the continental shelf, these sea areas are considered nearly as vital as 

the territorial sea in terms of the natural resources vitally important to the coastal States 

concerned, or else disputed as to which of the coastal States has sovereignty over the 

insular territory to which those sea areas appertain.   

 Those treaty provisions eloquently show how vitally important a State 
                                                           
15 For the text of the agreement, see The Japanese Annual of International Law, No. 41 (1998), at 122- 
129. 
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considers its territory, be it a continental or insular one, in terms of territorial 

sovereignty.  This is not a story of the past, but of today.  If I may revert to 

Steinberger again, the contemporary international society’s  

 

“basic unit is still the sovereign State, in most cases more or less of the 

nation-State kind, strictly maintaining sovereignty as a principle of international 

law.”   

“The concept of sovereignty reflects the fact that contemporary international law 

is a legal order predominantly between coordinated, juxtaposed States as its 

typical subjects.  The basic instruments of international organizations, 

innumerable multilateral and bilateral treaties, as well as many State constitutions 

again and again refer to the external sovereignty of States.”16 

 

 Thus State sovereignty remains the basic element of today’s international 

community, and as long as it remains as described above, IBRU will continue to have its 

jobs unaffected in the foreseeable future. 

 
16 Steinberger, loc. cit., note 1, at 517. 


