
   Durham European Law Institute 
   European Law Lecture 2005 
 

 1 

 

 

Advocate General Professor Dr. Juliane Kokott 
LL.M. (Am. Univ.), S.J.D. (Harvard) 
Court of Justice of the European Communities, Luxem-
bourg 
 
 

“EU citizenship - citoyens sans frontières?” 
 
 

Introduction 
 
‘Union citizenship’ has become an established term 
(whether one likes it or not) in Community and habitual lan-
guage use, which can no longer be brushed aside, nor cir-
cumvented for reasons of personal reluctance or an allegedly 
better academic understanding. 
The ECJ "has repeatedly emphasised that Union cit izenship 
is destined to be the fundamental status of nationals of the 
Member States, enabling those who find themselves in the 
same situation to enjoy the same treatment in law irrespec-
tive of their nationality, subject to such exceptions as are 
expressly provided for."1 
Thus, EU citizenship is not an empty or merely symbolical 
term. 2  Union citizenship is not only supposed to bring 
Europe closer to its citizens psychologically,3 but it also cre-
ates specific rights for EU citizens when they are in other 
Member States.4 
In my lecture I would like to concentrate on the rights stem-
ming from EU citizenship. It will become clear that, in par-
ticular, the right to free movement of EU citizens has devel-
oped into a new fundamental freedom. 
 

The rights of Union citizens 
 
The EC Treaty confers a whole set of rights upon EU citi-
zens. Part two of the Treaty, which deals with Union cit i-
zenship, refers to the right to free movement, the right to 
vote, the right to consular protection, the right to petition, 
the right to apply to the European Ombudsman and the right 
to communicate with any European institution or body in 
the language of choice. Additional rights are scattered over 
the Treaty, like the right of access to documents in Article 
255.  
In the ECJ's recent case law, Union citizenship has acquired 
great practical importance, particularly through the right to 
free movement in combination with the general principle of 
non-discrimination. I will therefore focus on those aspects. 
 

1. Free Movement 
 
Article 18, paragraph 1 EC reads: "Every citizen of the Un-
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ion shall have the right to move and reside freely within the 
territory of the Member States, subject to the limitations and 
conditions laid down in this Treaty and by the measures 
adopted to give it effect." 
This broad definition of the right to free movement includes 
all fundamental freedoms. It encompasses not only the right 
to enter, but also to reside within all Member States.5 
 

a) The constitutive character of EU citizenship 
 
At first sight, one could think that Artic le 18 EC is of purely 
declaratory character, given that it subjects the right to free 
movement to the limitations and conditions laid down in the 
Treaty and secondary Community law. Due to this restraint, 
one could believe that Article 18 EC is merely codifying the 
rights already resulting from secondary Community law. 
Thus, it would be the secondary Community law, regula-
tions and directives in particular, which determines the 
scope of the right to free movement.6 In that case, introduc-
ing Article 18 into the Treaty would have been a redundant 
exercise.  
It is therefore more convincing to understand Article 18 EC 
as an independent fundamental freedom. Consequently, the 
reference to secondary Community law only indicates the 
possibility of limiting the right to free movement, as is the 
case for all fundamental freedoms. The decisive difference 
from the first approach is that the right to free movement 
can only be restricted within the limits of, for example, the 
proportionality princ iple. 
The recent case law confirms that the Court is following the 
latter approach: it acknowledges the direct effect and consti-
tutive character of Article 18 EC and interprets its limita-
tions by secondary Community law restrictively, in accor-
dance with the general principles of Community law, in par-
ticular the principle of proportionality. 7   
 

b) The development of the right to free movement 
 
It goes without saying that the right to free movement is no 
novelty in Community law. But it originally applied only 
within the limits of the four fundamental freedoms estab-
lished by what was then the EEC Treaty. An independent 
right to free movement was first established by secondary 
Community law. Based on what is today Article 308 EC, the 
Council adopted three Directives in 1990, on the right of 
residence of persons who have ceased their occupational ac-
tivity, on the right of residence of students, and on the right 
of residence of other nationals of Member States who do not 
enjoy this right under other provisions of Community law.8 
In order to prevent so called "social benefit tourism", the 
Community legislature subjected those new rights of resi-
dence to the condition that the persons concerned "are cov-
ered by sickness insurance […] and have sufficient re-
sources to avoid becoming a burden on the social assistance 
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system of the host Member State […]."9  
In addition to the rights granted by secondary Community 
law, the ECJ recognized the right to free movement for edu-
cation purposes. To do so, the ECJ drew upon the general 
principle of non-discrimination, laid down in what is now 
Article 12 EC, in conjunction with the general Treaty provi-
sions. However, Member States still had the right to require 
sickness insurance and sufficient financial coverage.10  
The recent case according to which Austrian legislation on 
admission to free University education in Austria is contrary 
to Community law was based on non-discrimination, in con-
junction with the right to free movement for education pur-
poses. Austria can no longer require that students from other 
Member States must fulfil the admission requirements to the 
chosen course of studies in their home states.11 As a conse-
quence, Austrian Universities are now confronted with sub-
stantial numbers of German medical students not admitted 
in Germany.  
Thus, even independently from and before EU citizenship 
was introduced to the Treaty, Community law knew a right 
to free movement without direct relationship to the exercise 
of economic fundamental freedoms. 
 

c) The right to free movement according to Article 18 EC 
 
Although Union citizenship has therefore not newly created 
a general right to free movement, it has none the less an-
chored that right within primary Community law and ex-
panded it. In its judgement in Baumbast the Court defin i-
tively confirmed the direct effect of Article 18 EC.12 Yet, 
the traditional four fundamental freedoms – which relate to 
an economic activity – also remain primarily applicable fol-
lowing the introduction of EU citizenship. 
In its recent case-law, the ECJ has further developed the 
right to free movement granted to EU citizens and inter-
preted secondary Community law in the light of Union cit i-
zenship.13 A good illustration of this recent development is 
the case of Baby Catherine Zhu (and her mother Mrs. Chen), 
which the Court decided in October 2004.14 Catherine, a lit-
tle girl of Chinese parents, was born in Ireland and therefore 
acquired Irish nationality pursuant to Irish law. Catherine's 
mother then moved back with her to the UK where they 
were refused a long-term residence permit. However, the 
Court held that Catherine was entitled under Article 18 EC 
and the relevant Directive to reside for an indefinite period 
in the UK. It dismissed the argument brought forward by the 
UK and the Irish Government that the condition concerning 
the availability of sufficient resources means that the person 
concerned must, in contrast to Catherine's case, dispose of 
these resources personally and may not use those of an ac-
companying family member, such as her mother. The Court 
observed that such an interpretation was not necessary in 
order to protect the public finances of the host State, and 
thus constituted a disproportionate interference with the ex-
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ercise of the fundamental right of freedom of movement, 
which had to be interpreted broadly. 15  
Advocate General Ruiz-Jarabo Colomer subsequently 
agreed with this result in October 2005.16 In his case, Bel-
gium had not granted residence to a Portuguese woman and 
her three daughters even though a friend had declared in 
writing that he would support them. The Advocate General 
considered that Belgium had violated Community law by 
imposing an additional residence condition, of personal 
means, on Union cit izens.  
In the case concerning Baby Catherine Zhu the Court held, 
moreover, that both baby Catherine and her Chinese mother 
had a residence right under Article 18. As the Court noted, 
not allowing the mother, as her primary carer, to reside in 
the United Kingdom would in fact deprive the baby's right 
of residence of any useful effect.17 
 
2. Article 18 in conjunction with Article 12 EC – princi-

ple of non-discrimination 
 
The Court noted on several occasions that the "status of Un-
ion citizenship enables nationals of the Member States who 
find themselves in the same situation to enjoy within the 
scope of the Treaty the same treatment in law, subject to 
such exceptions as are expressly provided for."18  
 

a) Scope of the Treaty 
 
The principle of non-discrimination laid down in Article 12 
EC only applies within the scope of the Treaty. Due to the 
continuous expansion of this scope – through Treaty amend-
ments and the interpretation of the traditional fundamental 
freedoms (in particular the freedom to provide services19) – 
the ambit of Article 12 has also expanded. Since the general 
right to free movement has been inserted into the Treaty to-
gether with EU citizenship, the principle of non-
discrimination also applies to this new fundamental free-
dom, regardless of any economic activity. This has been 
confirmed by the Court in several decisions.20   
In the recent case Bidar, Advocate General Geelhoed con-
cluded that "[n]ot only are EU citizens entitled to equal 
treatment […] with respect to matters coming within the 
scope ratione materiae of the Treaty, citizenship itself may 
provide a basis for bringing certain matters within that scope 
where the objectives pursued by the national measure corre-
spond with those pursued by the Treaty or secondary legis-
lation."21 
The Court apparently did not go so far. In its judgment of 
March this year it confirmed its "settled case-law", accord-
ing to which a Union citizen "[lawfully resident in the terri-
tory of the host Member State] can rely on Article 12 in all 
situations which fall within the scope [ratione materiae] of 
Community law". 22  The Court then evaluated in detail 
whether the situation in question fell within that scope. 
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In concrete terms, the question was whether assistance given 
to students for maintenance and for training falls within the 
scope of the Treaty. The Court noted that in previous cases 
dealing with the same issue it had answered this question in 
the negative, taking into consideration the stage of devel-
opment of Community law at that time. The Court observed 
that Union citizenship has since been introduced and a chap-
ter on education and vocational training added to the Treaty. 
In view of those developments, it considered that the scope 
of the Treaty within the meaning of Article 12 EC has been 
broadened to the extent that it now also encompasses main-
tenance aid for students.23 These findings on the scope of the 
Treaty are confirmed, as the Court noted itself,24 by the new 
general residence Directive 2004/38, according to which "by 
way of derogation" from the principle of equal treatment the 
host Member State shall not be obliged to grant maintenance 
assistance for studies prior to acquisition of the right of per-
manent residence.25 
The Court's reasoning in this case clearly shows that it at-
tributes a constitutive character to the introduction of EU 
citizenship. The development is similar to that of the do-
maine réservé in public international law, which diminishes 
in an inversely proportional manner to the increase of provi-
sions in the field. Equally, the areas in which Member States 
are allowed to differentiate on the basis of nationality dimin-
ish to the extent that those areas become subject to Commu-
nity legislation. 
 

b) Reservations 
 
Article 18 subjects the right to free movement to "the limita-
tions and conditions laid down in the Treaty and by the 
measures to be adopted to give it effect." This reservation 
refers in particular to the legitimate interest of the Member 
States to demand social and financial coverage in order to 
protect their public finances. The fact that this is indeed the 
primary purpose of the reservation stipulated by Article 18 
EC is illustrated by the three residence Directives. 
The competent national authorities and the national courts 
must ensure that the limitations upon, and conditions at-
tached to, Article 18 EC are applied in compliance with the 
general principles of Community law and, in particular, the 
principle of proportionality. 26 This means that the national 
measure in question must be necessary and appropriate to 
attain the objective pursued. 27 The measure thus has to be 
assessed on the basis of the objective pursued with the res-
ervation of sufficient financial coverage. As I have men-
tioned earlier, the main purpose of this reservation is to 
avoid "social benefit tourism". A student who goes to an-
other Member State to start or pursue higher education there 
is not entitled to payment of maintenance assistance. How-
ever, as the Court found in Bidar, a student who is lawfully 
resident in the territory of another Member State where he 
intends to start or pursue higher education is not prevented 
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from relying, during that residence, on the fundamental 
principle of equal treatment enshrined in Article 12 EC.28 
Therefore it was unlawful to deny French citizen Dany 
Bidar access to subsidized student loans for maintenance 
purposes during his studies at University College London. 
The test, therefore, is whether there is any abuse. Above all, 
this is the case when the right to free movement is exercised 
in order to profit from higher social benefits. This seems 
possible where a student already at the moment of his entry 
into the host Member State lacks financial resources, yet 
very unlikely in the event that he becomes indigent at a later 
stage for reasons beyond his control. It is therefore not re-
quired that a student disposes of the sufficient financial 
funds during the entire period of his stay.  
The student Directive confirms that approach. In fact, this 
Directive, in contrast to the other two residence Directives, 
merely requires a declaration that the student has sufficient 
resources to avoid becoming a financial burden on the social 
assistance system of the host Member State during his stay. 
Thus, it is the declaration and not the funds which form the 
crucial requirement under the Directive. The Directive 
thereby implicitly recognises that the decisive moment for 
the evaluation of the financial autonomy of a student is the 
moment of the declaration, as the truthfulness of such a dec-
laration can only be assessed at the time it is made.29 If a 
student's financial position changes with the passage of 
time, this cannot automatically have adverse effects upon 
his right of residence.  
The Court, therefore, in line with the student Directive, ap-
pears to be more generous if the need for social assistance 
occurs only after the student has already been lawfully resi-
dent in the host Member State for a certain period of time. 
This was the case in Bidar and Grzelczyk. 
In fact, Mr. Bidar had already been living for several years 
in the UK, where his mother had to undergo medical treat-
ment. During this time, he completed his secondary educa-
tion without ever having recourse to social assistance. He 
then started his studies at University College London, and 
applied for maintenance assistance which was refused.  
Unlike Mr. Bidar, Mr. Grzelczyk had moved to Belgium in 
order to begin a course of university studies there. However, 
during the first three years of his studies, he defrayed his 
own costs of maintenance, accommodation and studies by 
taking on various minor jobs and by obtaining credit facili-
ties. Only at the beginning of his fourth and final year of 
study did Mr. Grzelczyk apply for social assistance, since 
his final academic year, involving the writing of a disserta-
tion and the completion of a qualifying period of practical 
training, was too demanding to allow him to continue in 
parallel with his jobs. 
In both cases, it was therefore obvious that there was no 
abuse. Accordingly, the Court came to the conclusion that 
Mr. Bidar and Mr. Grzelczyk could rely on the principle of 
equal treatment with regard to the social benefits they had 
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applied for. 
EU citizenship, in combination with the principle of non-
discrimination, can therefore confer directly enforceable so-
cial rights upon Union citizens. With regard to social assis-
tance benefits, the Court held in "Trojani" that an EU citizen 
who is not economically active may rely on Article 12 when 
he has been lawfully resident in the host Member State for a 
certain time, or possesses a residence permit.30 Also, in sev-
eral other cases the Court has derived, from Article 12 read 
in conjunction with Article 18 EC, entitlement to social 
benefits for persons in possession of a residence permit.31 
These results are in line with the content of the traditional 
four fundamental freedoms. Those are not subject to a reser-
vation of sufficient financial funding, but a general prohib i-
tion of abuse.32 One might well argue, therefore, for a con-
vergent interpretation of the right to free movement of EU 
citizens and the four fundamental freedoms. This would be 
in line with the new single residence Directive adopted in 
2004. According to this Directive "[i]t is … necessary to 
codify and review the existing Community instruments deal-
ing separately with workers, self-employed persons, as well 
as students and other inactive persons in order to simplify 
and strengthen the right of free movement and residence of 
all Union citizens."33 By introducing this new Directive, the 
Community legislature has taken into account the "funda-
mental status" of EU citizenship stressed by the Court of 
Justice. 
There has been criticism that the Court's jurisprudence, as a 
result of which students from other Member States may also 
be entitled to social benefits, was contrary to the relevant 
provisions in the new EU citizens Directive.34 However, I do 
not agree with this evaluation. According to Article 24 para-
graph 2 of this Directive, the host Member State shall not 
"be obliged, prior to acquisition of the right of permanent 
residence, to grant maintenance aid for studies, including 
vocational training, consisting in student grants or student 
loans to persons other than workers, self-employed persons, 
persons who retain such status and members of their fami-
lies." Chapter 4 of the Directive (Articles 16 et. seq.) lays 
down the conditions under which Member States must grant 
a right to permanent residence to other EU nationals. Mem-
ber States are therefore no longer free to grant only tempo-
rary residence permits to economically inactive persons in 
order to avoid demands for social benefits. Moreover, it is 
not possible to restrict entitlements flowing from primary 
Community law by means of a restrictive Member State’s 
practice induced by secondary Community law. 35  Other-
wise, the Directive corresponds noticeably in many respects 
with the Court's case-law. Thus, it recognises the fundamen-
tal status of EU citizenship, acknowledging: that persons 
exercising their right of residence should not become an un-
reasonable burden on the social assistance system of the 
host Member State, and that unless they do so they should 
not be expelled; that, therefore, an expulsion measure should 



   Durham European Law Institute 
   European Law Lecture 2005 
 

 8 

not be the automatic consequence of recourse to the social 
assistance system; and that expulsion on grounds of public 
policy or public security is limited by the principle of pro-
portionality. 36 
 
c) A certain degree of financial solidarity with nationals of 

other Member States 
 
The Court's finding "that a citizen of the Union who is not 
economically active may rely on Article 12 EC where he has 
been lawfully resident in the host Member State for a certain 
period of time or possesses a residence permit"37 is based on 
a certain degree of financial solidarity with nationals of 
other Member States.38 As the Court pointed out, this finan-
cial solidarity is implicitly recognised by the residence Di-
rectives when they provide that the beneficiaries of the right 
of residence must not become an unreasonable burden on 
the public finances of the host Member State.39 A limited fi-
nancial impact on the Member States therefore has to be ac-
cepted as a concomitant of the right to free movement. Fur-
thermore, it can be assumed that this impact is compensated 
among the Member States to a considerable extent. 
A certain limited degree of financial solidarity with nation-
als of other States is not even surprising in a wider interna-
tional context. A good example is the European Convention 
on Social and Medical Assistance, which was adopted as 
early as 1953 in the framework of the Council of Europe 
and which is binding on most of the Union Member States.40 
According to this Convention "[e]ach of the Contracting 
Parties undertakes to ensure that nationals of the other Con-
tracting Parties who are lawfully present in […] its territory 
[…], and who are without sufficient resources, shall be enti-
tled equally with its own nationals and on the same condi-
tions to social and medical assistance provided by the legis-
lation […]."41 Moreover, a "Contracting Party in whose ter-
ritory a national of another Contracting Party is lawfully 
resident shall not repatriate that national on the sole ground 
that he is in need of assistance."42 The ECJ has therefore not 
created entirely new obligations, but has interpreted Com-
munity law in a way that shows parallels to obligations re-
sulting from an international Treaty. 
The financial solidarity with nationals of other Member 
States resulting from the right to free movement of EU citi-
zens is, however, limited. The Court held in Bidar that "it is 
permissible for a Member State to ensure that the grant of 
assistance to cover the maintenance costs of students from 
other Member States does not become an unreasonable bur-
den which could have consequences for the overall level of 
assistance which may be granted by that State."43 It went on 
to state that “it is thus legitimate for a Member State to grant 
such assistance only to students who have demonstrated a 
certain degree of integration into the society of that State."44 
The quintessence of this development is that the right to free 
movement for EU citizens resulting from the Treaty does 
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not entitle citizens, at first, to social benefits in the host 
State. However, once the Union citizen has integrated him-
self successfully into the host Member State – as is the ob-
jective of the Treaty – he is also entitled to equal treatment 
with nationals of that Member State in relation to social 
benefits. 
 

3. Prohibition of restrictions  
 
In order to develop into a fully fledged fundamental free-
dom, the right to free movement of EU citizens cannot stop 
at the stage of a prohibition of discrimination, as is the case 
for the time being, but must develop into a prohibition of re-
strictions like the other four fundamental freedoms. Restric-
tions are national measures liable to hinder or to make less 
attractive the exercise of fundamental freedoms guaranteed 
by the Treaty.45 This means that it is not only discrimination 
against non-nationals which is prohibited. In addition, the 
prohibition of restrictions also demands that non-
discriminatory measures which have a restrictive effect need 
to be justified by overriding requirements relating to the 
public interest.46  Such measures, in order to be justified, 
therefore have to be suitable for securing the attainment of 
the objective they pursue and must not go beyond what is 
necessary in order to attain it.47 
Advocate General Jacobs has argued along these lines when 
he claimed, in his conclusion on the Pusa case: "[t]he con-
clusion – which is consistent with and complementary to the 
Court's judgements in D'Hoop and Baumbast – must thus be 
that, subject to the limits set out in Article 18 itself, no un-
justified burden may be imposed on any citizen of the Euro-
pean Union seeking to exercise the right to freedom of 
movement or residence. Provided that such a burden can be 
shown, it is immaterial whether the burden affects nationals 
of other Member States more significantly than those of the 
State imposing it."48 
The Court itself did not take up the language of "burdens" or 
"restric tions" in the Pusa case, but based its decision on an 
unjustified discrimination linked to the departure from the 
country. 49  However, in its subsequent judgment in the 
Schempp case, delivered in July of this year, the Court ex-
amined the question of an "obstruction" of the right to move 
and reside in another Member State independently of any 
discrimination.50  
Such a harmonised approach, which aligns the interpretation 
of the right to freedom of movement or residence to the 
other fundamental freedoms, corresponds to the "fundamen-
tal status" of Union citizenship established by the Court and 
the new EU citizenship Directive. 
 

Conclusions  
 
The right of Union citizens to move and reside freely within 
the territory of the Member States has developed into a new 
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fundamental freedom. 51 In the Court's case law this shows in 
phrases such as "[t]he situations falling within the scope ra-
tione materiae of Community law include those involving 
the exercise of the fundamental freedoms guaranteed by the 
Treaty, in particular those involving the freedom to move 
and reside within the territory of the Member States, as con-
ferred by Article 18 EC."52 As a fundamental freedom, the 
right to free movement of Union citizens thus brings new 
situations under the scope of the Treaty, and EU citizenship 
comprises both the right to equal treatment and the prohib i-
tion of restrictions. The development of the right to freedom 
of movement and residence into a fundamental freedom 
militates in favour of understanding the reservation of suffi-
cient financial funds in the sense of a prohibition against 
abuse of this right. 
According to Article 18 EC in conjunction with Article 12 
EC, Union citizens are to a large extent entitled to equal 
treatment. The limitations to which the principle of non-
discrimination was subject, due to the initially much more 
restricted scope of the Treaty, have been surpassed to a large 
extent by the introduction of Union citizenship. This proc-
ess, however, had already been initiated by an extensive in-
terpretation of the traditional fundamental freedoms, in par-
ticular the freedom to provide services. The principle of 
non-discrimination also applies to the granting of social 
benefits, yet it shall not lead to an excessive burden on the 
finances of the Member States.  
It is therefore legitimate for a Member State to take into 
consideration the degree of linkage to and integration into 
its society when deciding whether or not to grant social as-
sistance to a national of another Member State. The limited 
degree of financial solidarity between the Member States re-
sulting from the free movement of EU citizens is consistent 
with primary and secondary Community law. 
Thanks to Union citizenship, the right to free movement and 
the principle of non-discrimination ultimately acquired in-
dependence from the exercise of any economic activity. 
This general status of EU citizens approximates to the status 
of nationality, in the sense that nationals are typically enti-
tled to move and reside freely within their country. With re-
gard to the future development of Union citizenship, it re-
mains to be seen whether and how reverse discrimination 
can be reconciled with this strengthening concept of Union 
citizenship.  
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