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Research Seminar | December 14, 2012 | Durham Law School 

Convenors: Willem van Boom, Orkun Akseli, Amandine Garde 

Conference location: Hatfield College, North Bailey, Durham, DH1 3RQ 

 

With this seminar (a joint venture of  Durham Law School and Erasmus School of Law (the 

Netherlands)),  we aim to bring together legal scholars to reflect on the practical impact of EU 

Directive 2005/29 on Unfair Commercial Practices (UCP) on marketing and sales, national 

enforcement practice and the internal operation of national legal systems. The contributors will 

present and discuss their papers. The papers will be collected in an edited volume. 

 

Attendance is free of charge. However, places are limitedly available and you are advised to register 

early at law.researchsecretary@durham.ac.uk. 

 

 

Background 

The UCP Directive prohibits unfair commercial practices in business-to-consumer relationships, i.e., 

those practices contrary to the requirements of professional diligence which materially distort or are 

likely to materially distort the economic behaviour of the average (targeted) consumer with regard 

to the product (article 5). The concept of ‘unfair practices’ is further subcategorized into misleading 

and aggressive practices.  

Misleading practices are those which either 1) contain false information and are therefore untruthful 

or in any way deceive or are likely to deceive the average consumer, even if the information is 

factually correct, which thus cause distortion of the transactional decision-making process of this 

average consumer in relation to certain aspects such as, e.g.,  the existence or nature of the product, 

fitness for purpose, usage, quantity, specification, the price or the manner in which the price is 

calculated, the need for a service, part, replacement or repair, etcetera (article 6 (1)), or 2) omit, 

hide, provide in an unclear, unintelligible, ambiguous or untimely manner material information that 

the average (targeted) consumer needs, according to the context, to take an informed transactional 

decision and thus cause distortion of the transactional decision-making process of this average 

consumer (article 7).  

Aggressive are those practices that engage in actual harassment, coercion, the use of physical force, 

or the use of more subtle techniques involving undue influence such as exploitation of vulnerability 

or the use of obstacles discouraging consumers from asserting their rights (article 8). 
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http://www.dur.ac.uk/law/
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http://www.dur.ac.uk/event.durham/venues/colleges/hatfield.college/
http://www.esl.eur.nl/home/
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Furthermore, Annex I to the Directive consists of a ‘black list’ of certain practices deemed unfair 

under any circumstances (article 5 (5)): for instance, a commercial practice “describing a product as 

‘gratis’, ‘free’, ‘without charge’ or similar, if the consumer has to pay anything other than the 

unavoidable cost of responding to the commercial practice and collecting or paying for delivery of 

the item” (Annex I, no. 20). 

 

The issues 

The Directive has been implemented in all 27 EU Member States and some years have passed since 

its entry into force. Therefore, an assessment of the experiences with the Directive is in order. It 

seems that there are a number of issues that deserve further exploration.  

 

First, there is the maximum harmonization character of the Directive which precludes Member 

States from amending the ‘black list’ of unfair practices. How does this affect the effective regulation 

of country-specific unfair practices?  Secondly, there is the question how the Directive has impacted 

on business marketing and sales practices. Such impact is likely to be indirect, namely only felt when 

and to the extent courts and supervisory agencies are both willing and able to enforce the UCP 

framework. What has the experience been in this area? Has the UCP Directive been used ferociously 

or has it turned out to be a backwater of a niche in law? At the end of the day, does the Directive 

add much to the pre-existing national regulatory frameworks and has it had notable impact on 

practice and theory? Are there any ramifications for private law theories of contract? 

 

These issues are at the heart of the seminar and will be addressed and discussed by expert scholars 

in this field. 

 

Contributors 

 

Antonina Bakardjieva-Engelbrekt 

Professor of European Law, Stockholm University, Sweden 

Marine Friant-Perrot 

Maître de conférences en droit privé, Université de Nantes, France  

Geraint Howells 

Head of School, University of Manchester School of Law 
Bert Keirsbilck 

Professor of Economic Law, Hogeschool Universiteit Brussels, University Leuven, Belgium 

Hans-W. Micklitz 

Professor of Economic Law, European University Institute, Florence, Italy  

Charlotte Pavillon 

Postdoc researcher, University of Groningen, the Netherlands 

Dörte Poelzig 

Professor of Civil law, German and international commercial law, University of Passau, Germany 

Franziska Weber 

Postdoc researcher, Erasmus School of Law, Rotterdam, the Netherlands  

Christopher Willett 

Professor in Commercial Law, University of Essex 

http://www.juridicum.su.se/jurweb/kontakt/person.asp?personid=353&lang=eng
http://www.univ-nantes.fr/friant-perrot-m
http://www.manchester.ac.uk/research/geraint.howells/
http://www.kuleuven.be/wieiswie/nl/person/u0046802
http://www.eui.eu/DepartmentsAndCentres/Law/People/Professors/Micklitz.aspx
http://www.rug.nl/staff/c.m.d.s.pavillon/index
http://www.jura.uni-passau.de/1874.html
http://www.esl.eur.nl/profile/profiel_metis/1088727
http://www.essex.ac.uk/law/staff/profile.aspx?ID=2357
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Program 

 

 

December 14 Hatfield College, North Bailey, Durham,DH1 3RQ 

For a map, please click here  

0900-0930  registration and coffee Hatfield College  

0930-0930 opening – chair  

0930-0945 Introduction by the convenors What does the UCPD do? What is its scope? 

How has it been implemented and enforced? 

Panel 1 

Chair: Micklitz 

Issues of implementation, approximation and harmonization 

The maximum harmonisation nature and its exceptions of the UCPD raise particular 

issues of convergence and divergence of national legal systems – in what areas does the 

UCPD leave room for manoeuvring? In what ways does the UCPD cause frictions with 

domestic law? Does it conflict with other areas of EU consumer law?   

0945-1005 Chris Willett The Unfair Commercial Practices Directive in 

the UK 

1005-1025 Bert Keirsbilck Does EU economic law preclude national 

prohibitions of sales below cost? 

1025-1045 discussion  

   

Panel 2 

Chair: Poelzig 

Vulnerability 

Specific groups of consumers are considered vulnerable. Why? How can their interests be 

guarded? Should the scope of the UCPD be extended to include financially vulnerable 

SMEs? 

1045-1105 Marine Friant-Perrot The ‘vulnerable consumer’ in the Unfair 

Commercial Practices Directiv e 

1105-1120 coffee  

1120-1140 Orkun Akseli SMEs and UCPs 

1140-1200 discussion  

Panel 3  

Chair: Engelbrekt 

UCPD and other regulatory instruments 

How does the UCPD interact with self-regulatory instruments? How does the UCPD relate 

to other instruments of consumer protection in EU law?  

1200-1220 Charlotte Pavillon The interplay between the Unfair Commercial 

Practices Directive and codes of conduct 

1220-1240 Amandine Garde The relationship between the UCP Directive 

and other provisions of EU Law: a horizontal 

instrument of maximum harmonisation - an 

oxymoron? 

1240-1300 discussion  

1300-1400 lunch  

Panel 4 

Chair: Howells 

Enforcement 

The UCPD leaves it to Member States to decide on the enforcement architecture. The 

result is a plethora of instruments across the EU, each with their advantages and 

drawbacks. What lessons can be learned from the various choices at Member State 

http://www.dur.ac.uk/event.durham/venues/colleges/hatfield.college/
http://maps.google.com/maps?q=Hatfield+College,+North+Bailey,+Durham,DH1+3RQ&ll=54.77422,-1.574049&spn=0.00755,0.026157&oe=utf-8&client=firefox-a&fb=1&hq=Hatfield+College,+North+Bailey,+Durham,DH1+3RQ&hnear=Hatfield+College,+North+Bailey,+Durham,DH1+3RQ&cid=0,0,4409877328271901195&t=m&z=16&iwloc=A
http://www.dur.ac.uk/event.durham/venues/colleges/hatfield.college/
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level? 

1400-1420 Franziska Weber Abusing loopholes in the legal system – 

efficiency considerations of differentiated 

law enforcement approaches in misleading 

advertising 

1420-1440 Hans Micklitz  A common approach on the collective 

enforcement of UCP and UCT 

1440-1500 Discussion  

1500-1520 Antonina Engelbrekt The impact of the UCP Directive on national 

enforcement law and institutions: gradual 

convergence or deeper fragmentation? 

1520-1540 Dörte Poelzig Sanctions and remedies to prevent unfair 

commercial practices 

1540-1600 discussion  

1600-1615 break Coffee & tea 

 Reflections & Conclusions 

1615-1640 Geraint Howells  Comments and reflections on all 

contributions 

1640-1650 discussion  

1650-1700 Conclusions by the convenors  

1700  drinks  

 


